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* See UNCTAD, Bilateral Investment Treatiesin the Mid 1990s, 1998. Also see A. A. Fatouros, Government Guarantees to Foreign
Investors, Columbia University Press (1962), pp. 135-141, 214-215.
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% See Stephen Vasciannie in, The Fair and Equitable Treatment Standard in International Investment Law and Practice, the British
Yearbook of International Law, (2000), vol. 70, pp. 99-164.
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Treaty Program of the United States, Cornell International Law Journal, 21 (1988) pp. 201-76.

¥ J.C. Thomas, Reflection on Article 1105 of NAFTA: History, State Practice and the Influence of Commentators, ICSID Review —
Foreign Investment Law Journal (2002) 17 (1) pp.21-101.

1 Abs and Shawcross, The Proposed Convention to Protect Foreign Investment: A Round Table: Comment on the Draft Convention,
Journal of Public Law, 9 (1960), pp. 119-24.

2 seeop.cit.n.3

¥ See UNCTAD, op .cit. n.1, p.54.

1 Mode Treaty, Article 4 on the Treatment of Investments (1994), op .cit. n.1, p.54.

5 Article 3 of the Mode Treaty, op. cit. n.1.

18 See ICSID Investment Laws of the World: Bilateral Investment Treaties (1972- ).

4



IREX, T H A& EFA R 45K

F—ACHE, WS R  ZAJEIN AR SEN L IR R R RO AR A 1 1T S )
i (FTAS) e 5\ SUAREIE , 45207770 X595 “45 T AT aa Bt AT B b ) BUE A, BHEF&E
PR R e AR L4 7 BRI —23 [E FTA™ 559004 th 3 5E 4544 77 MV {55 N AMNE R AT F& Ef i .

2. 23

ZIHEBLN, (A EEEE A FAT N SEWEE %) ARSI EX: TR A s [E] 4y w7 b i [ (g3
T VERUR AT U B LA R P SO 11 SR HE U TR 5 A A4 ] B SC55- M0 e 8] B85 (8] 4 ] Jo 2
Eaa 0 NI OID O e Wi E e R

JUE R T A (198647 ) A, (BT LU ASHS 9 o) AT I8 Sl — B0 W, AR AT RIE (S
HE B E N TEE LD “N1” frl.

€19854- . 22 IR RN A A Y HE1245dT0E , WP ERIETNRE Y, MIGA [T S 2l S AH G 4
i E 2 B R P& ER RS R . PR N T MR BT P 13 8 g PR T SRR 1y e b, T
HAZAMIGATATIAA L 25 RIEE234: T M55 177302 —, DME Rt p s B R B X (L HGe
HEREERY D

C19921FtH FURAT ANE P HERE P FB IR R ) 3R 25 . “ B NAKTE CHREY i ki HELs
FHEE N AT [ [ LGB R ARG ERFR 7. SE245 5535k 4a 1L, VAR T ANEI R B ArE i it 1)
AELFEN G L W BRI 22 4 VITIERIBR A2 T« A RIORIE R #% LR B AR P 040 . MR YR 145 R
MR, F&EFFELA— NP JIRTIHE.

19904F CEEPUA M EY 5 IR, InEhEL . AOPEEE KA L RN £ 5F LRl fA (BEC) HPUALy”
T2 198T4E (AR E SR B HER R R R 40 545 AT 2. &

MERCOSURJ i [H7° T-10044E 25 B ) (A LLACEERM 4P REZE R B R T BURE- 15 WITARE, “AAF it
7 HBERLE T 45 A [E R B P& ERFER,  TAE BER RS A (TR e it EBEFE i BN E - | S R e 45 TR
O3 R LU Al . 2

CAARLERILFRTITIA 440 (19944F) 55 15945 03k il i [ 45 T FAA R # F& EAFE .

CIEE A EY (NAFTA) 11054 LR aE . “ 15— 7 Nigh T 50— Jr B 3 it LART 45 [ Bm vk
PIFFE, BLHGRRERFIS LU e R L e 7,

(OECDZ U BEEE) (19981F) Wi 4 il, “A P @I R n] UL BT A b 78 HoAT 2 T
TR G AEH]”, IR “—RERrE” 4RI MELE : ISR AT N ge TSN AN E R AR BRI LUK
TR FIFFEEIRI L 2. ARRIEOL N, i —T7eh TIIF R B A K T-E PRk rp gk 7,

VORRAREAIR A 3, SO R AN B A 2 WS R W A A TR 74 i1 A 4 o T P B e s B R v BE 1 4 24

18 f R AR TF FON 2834~ 2004 423 J1 1 1 1,

19 e AR MERIE A A e FON 25251 2004 428 J1 5 [ 1.

20 S H—4EF) FON 252381 2003 426 J1 6 | | .

2 S [H—PEYR BF FON 2581~ 2004 426 J1 15 | [

2 LE—Fr Y FON 25251 2003 4£ 5 J1 6 | 1«

23 i NI TF—4<[E FON 45484~ 2003 4 10 J1 19 | [ .
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Paterson ,Canadian Investment Promotion and Protection Treaties, Canadian Yearbook of International Law, 29 (1991).
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%" Sacerdoti ik B FCAHE 2 TR BB 2 - v REIBEG FFI S8 2 BRI — e b, DTS JLLL B2/ 4. 7 op.cit. n.34.
% Seeop.cit.n.3

% On se référe ainsi au principe classique du droit des gens selon lequel les états doivent mettre les érangers se trouvant sur leur
territoire et leurs biens au bénéfice du “standard minimum” internationa , ¢’ est-&-dire leur accorder un minimum de droits personnels,
procéduraux et économiques,. Annuaire Suisse de Droit International, 178 (1980), quoted by Dolzer and Stevens, op. cit. n. 33.
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4 ADF Group Inc. v. United Sates of America, ICSID Case No ARB(AF)/00/1, Award, 9 January, 2003, paragraph 179, p. 86
referring to the Transcript of the Oral Hearing, Vol. 11, 16 April 2002, pp. 492-493. Also Post Hearing Transmission of the United
States, 27 June 2002, p. 20.

42 Transcript of the Oral Hearing, Vol. 11, 16 April 2002, pp. 492-493. Also Post Hearing Transmission of the United States, 27 June

2002, p. 20.
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INEENHF AN RIS e (FIPA) JUASTATZE IR, & ERSB AR Rtk

“ BARRFEARHETA (R BT IR AT L [ B S PR AT — B F& ERRE R AR - R T R 4. Bk
FRBARHERLE T —A RERT, LUARBE S0 I RREAME 715 M 42652 16 18] B S350 b AN & I AR 7.

2. [EFRALR

s BB B A m D BARH TR s “F&ERRE S — TR B Frvdibiul”, “AL20[E frykaiit

LT B R PR ERFBIOTAE WA, AIE AL [H R S RhR AR A0 [ 7 oNE = 1 T 7.

4 e AT sl NAFTA (%57 1)), Canada Gazette, Part |, Jan. 1, 1994, at 149.

4 second Submission of Canada Pursuant to NAFTA Article 1128, 19 July, 2002, para. 33.

4 Second Submission of the United Mexican States in the Matter of ADF Group Inc. v. United States of America, 22 July, p. 15.
Andrea Menaker, Standard of Treatment: Nationa Treatment, Most Favored Nation Treatment & Minimum Strndard of Treatment,

APEC Wbrkshop on Bilateral and Regional Investment Rules and Agreements, APEC Committee on Trade and Investment Experts

Group, p. 107.

AT SUBFLE YN E TREA L http:/Avww.state.gov/e/eb/rls/prsrl/2004/28923.htm.

B LRI, oG, R, S SF LU I FTAS, seeop. cit .n. 18-23.

4 B FIPA 4, at http://www.dfait-maeci .gc.caltna-nac/what_fipa-en.asp.

% United Nations Centre on Transnational Corporations (UNCTC), Bilateral Investment Treaties, (1988), p.42.
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3. F=Hl

(1) XL AL R

AENEINA = ST PR A (AAPL)YRET L™ RILRIE S04, Asante V& B2 H SO R I F&E Fril it &
SAET TARVER, S ZEEI L 2 IR 2 000K, Rl FRE FREBL “TARP R E I
Jis Asante VEERE A MG T EAAF AR UL (D)8 FRE fREM & X, #1825 %T OECD &
FOME NI AL TERIGTER T, A LR F&E Rl Ly [H b AR b AT — 3.

ft:Elettronica Sicula Spa (ELSI) (& [EYRE AR 2, [EFRZEEE ACH fidaill, B AR—X[EFCN
SRR R R 2 R, At KA S E BT AR S AL DA ST s kA, B ARIBUAHET ]
X F 7 F 5 R B3 BT 10— SRR B R s il (A TP 5 ROZE o VE B IZ BRI “ &
[EBrbrofl” #ikd, bl R R164 H IR GE AT 3 SaizanvE. 4R, Schwebel VA B {E SO
WA T AR A AT T A% 204 S0 WME IOV OB RITIT T, HEWT 12245 20 B AN SR Whag i A A S )
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X5 il (P RIAN,  AAF L T 08 2 1L A28 SR M) 3 o

FET—MRAZICH A T CFRIVREED P RO e, |COIf I i A, 19554
(Ot — S B ACA 0 57 DG 2R S S AU R G5 20 ) 2 75 A6 il CIE SRR 1 St o 12 4R AU R ALK S L e — i X
55 LAR&ET; A I — I A vl o ICTHIIN N, 4RV i = B BT IR ) 2 BB UM AT 0 o RV IO
A7 TR RZ R HE R & X, ADHigQinsiZ B A 2 WL A ik T4 N R sk

EIFSMER LRI, “ AT EICHA R UIRRERFE & AGEEIEAMERE S8 BRI A~
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LR B LE o Tl (AMT)RILHR 0, ICSIDAERIEIN N, FLAHK B AL R HI AMT i
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1 WTO, Working Group on the Relationship between Trade and Investment, Non-Discrimination, Most-Favoured-Nation Treatment
and National Treatment, Note by the Secretariat, WT/WGTI/W/118, 4 June2002.

%2 WIO A [ [l 5 5 5 oK R TAR AL ST A7 B W] MRS (SR [, SEs S FRE £ b MR ey « ok
AT IRFFHANE D FRE” (WTO e Ee0E 58 B oG R TARAL: GRS ARSI GBI 0y, WT/WGTI/W/109,
27 March 2002).

UL AL 1 X A BT AU R RIS 20 B BRI 4 2 L MIMARRUB AL 424

5 Elettronic Scula SPA. (ELS) (US. V. Italy), 1989, I.C.J. 15, reprinted in 28 International Legal Materials 1109. Also see
Murphy, The ELSI Case: An Investment Dispute at the International Court of Justice, Yale Journal of International Law, 16 (1991),
pp. 391-452.

% Qil Platform (Iran v. United Sates), 1996, 1.C.J. 803 (Preliminary Objection).

% American Manufacturing & Trading, Inc. (AMT) (US) v. Republic of Zaire, ICSID case No. ARB/93/1 Award, 21 February, 1997,
reprinted in 36 International Legal Materials 1531 (1997).

5 AMT para. 6,10. p. 30.

% |dem, para. 6.06, p. 29.
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(2) NAFTA &1k

fEMondevZErt, Mondevf—2 mldE e T SO S f T A R R Mg G . BT B
FIPAZAF A TR, AR PN A 5 T- 1998 L T HIHE LM Y, Mondevil#ENAFTA S L1545 5¢
EFE Al . AlBRIE R KR “F&E” RIE bR S50 E “ BARFFEFAE” MOCRXN FRERFEA T iz AR,
IR BARARAEANIT 5 R O s AT T 038 B ®ofR L, Dl TG Tt 3258 F L) L5 FTC20014E7 H 31
HARRE I BT Sl B 7 (e, #ihoh,

CHERFEEE, 11054 LK IMERG, FEEPS L L ANE A BARAFEB A 25 TNAFTASGR 54t 7
BERERER I ARABbRME, it BRI FrFENAFTA R 1 E BRI E. & AR T-19tH 41 [H
Prik, A0t BT E R, IR EIUIR L A 0C. AE TR ET 11054 25 Lk 45 (Bl br =) Ptk
B, FTCHAREN AL EILAT E Pk, LN PRI D28 45 451120002 1 BI TSR - FTASIT T/ E «  AHf7riX
o S ) — B 4R T ANEIREVE A B AR FREARFIR R T R Rl ie 4.7

% Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil Genin v. Republic of Estonia, ICSID Case no ARB/99/2 (Award) (June
25, 2001) [rectification denied], at http://www.worl dbank.org/icsid/cases/genin.pdf.

SCME (Netherlands) v. Czech Republic (Partial Award) (13 September, 2001) at http://www.mfcr.cz/scripts/hpe/default.asp.

O AT BERE ] Detlev Vagts #4741 (B0 ANEFLE 1FcHE) Hrgitiil, 72A0.1. L. 17 (1978), 4% CME (BRI 2
RAE Y BOAT AT . I T BOE S LA TR VR TRG Vel BRI L L e 4
KO AR IER) AT, B SRR H 0 AT A (e Z 2 XL 7

62 Occidental Exploration and Production Company (OEPC) v. The Republic of Ecuador (Case No UN 3467) Final Award, July 1,
2004, available at http://www.asil.org/ilib/ilib0713.htm.

& Award see op. cit. n.64, paras 188-190.

6 CMS Gas Transmission Company v. The Argentine Republic (Case No ARB/01/8) Award, May 12, 2005.

% |dem para 284

€ See Mondev International LTD v. United Sates of American, ICSID Case No. ARB (AF)/99/2 (Award) (11 October, 2002).

" |dem para. 125.
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8 |dem para. 117.

% |dem para. 119.

0« _.And in any event the FTC's interpretation is binding on Chapter 11 Tribunals including this one”. Award on Jurisdiction,
para. 96.

> |dem, para. 97.

2 |d. para. 179, p. 86.

3 1d. para.186, p. 90.

™ |d. para.183, p. 88.

> |d. para.184, p. 89.

® See The Loewen Group, Inc. and Raymond L. Loewen v. United Sates of American, ICSID case no. ARB (AF)/98/3.

7 Loewen AR A EE R 1 NAFTA [ =J005E : ARSI (Article 1102): ARFRBARE (Article 1105) J & (- JEAMEL
1 (Article 1110).

8 Paragraph 128 of the award.

™ |dempara. 137.

~
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% Fatouros, op. Cit., NLALEAMBE AL, SCRBRAEMORERTAIANG., B — S0 E 00 . LA S
ARG W, TR AALARE, EAE OB COET diEUiE NIRRT, 7

8 Mo, Some Aspects of the Australia-China Investment Protection Treaty, Journal of World Trade Law, 25 (1991), no. 3, pp.43-80,
as quoted by Stephen Vasciannie in The Fair and Equitable Treatment Standard in International Investment Law and Practice, op. cit.
nv7.

8 K ohona, Investment Protection Agreements: An Australian Perspective, Journal of World Trade Law, 21 (1987), pp. 79-103.

8 Charles Leben, L'évolution du Droit International des Investissements, in Journée d études,Un accord multilatéral sur
I"investissement: d'un forum de négociation al’ autre? organized by the Société Frangaise pour le Droit International (1999) pp.7-28.
8 G Sacerdoti, op. cit. n. 34.

8 See duillard, op. cit. n. 32, pp. 132-34.

8 American Law Institute's Restatement (Second) of Foreign Relations Law of the United States, 1965, para. 165.2.

8 Robinson, Guideline for the Organization of Eastern Caribbean States in Negotiating Bilateral Investment Treaties(undated).See
also Robinson, The Question of areference to Internationa Lain the United Nations Code of Conduct on Transnational Corporations,
UNCTC Current Sudies, Series A, Number | (1986), p. 2. both as quoted by Vasciannie, op. cit. n.7.

8 Seeop. cit. n. 4.
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edition), Little, Brown and Company, 1993 p. 41.

% |CSID Case No ARB/AF/97/1, Tribunal Decision August 30, 2000. The text of the award is published in ICSID Review — FILJ

(2001)16.
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% Article 1116 is on “Claim by an Investor of a Party on behalf of itself”. Article 1117 is on “Claim by an Investor of a Party on

behalf of an Enterprise”.

o SD. Myers, Inc. v. Canada, (November 13, 2000), Partial Award. International Legal Materials 408.
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