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Foreword

Good corporate governance is now widely recognised as essential for establishing an attractive
investment climate characterised by competitive companies and efficient financial markets. Good
corporate governance is also critical to economies with extensive family-business ownership because
of itsrole in facilitating management succession and promoting entrepreneurship.

The OECD and the World Bank Group have combined their efforts to promote policy dialogue on
corporate governance and have established Regional Corporate Governance Roundtables in close
partnership with national policy-makers, regulators and market participants. Today, Corporate
Governance Roundtables meet in Asia, Russia, Latin America, South-East Europe and Eurasia.

The Roundtables address both general corporate governance issues, as well as matters of specific
concern to their respective regions. Each Roundtable employs the OECD Principles of Corporate
Governance as a framework for developing a regional white paper or comparative paper on corporate
governance.

The present White Paper on Corporate Governance in Asia has been prepared by the Asian
Roundtable on Corporate Governance, with the OECD’s Corporate Affairs Division serving as the
secretariat, within the framework of the Asia Programme of the OECD Centre for Co-operation with
Non-Members. The White Paper represents a collective effort by Asian policy makers, regulators,
business leaders and regional and international experts. It draws lessons from the 1997 Asian financial
crisis, assesses progress and remaining challenges, and formulates common policy objectives and a
practical reform agenda for improving corporate governance in Asia. This agenda will provide
guidance to national initiatives, as well as inform the future work of the Roundtable, which will focus
on the key step of implementation.

The White Paper is an ambitious undertaking, since Asia congtitutes such a diverse region in areas
such as legal tradition, regulatory infrastructure, and economic development. To the Asian
Roundtable’ s great credit, it has harnessed this diversity to drive home the essential point that different
jurisidictions may adopt different approaches to the same concerns based on their understanding of
national conditions. But, while national conditions may determine how corporate governance
aspirations should be fulfilled, these conditions do not excuse jurisdictions from having to fulfill them.
That the present White Paper is able to convey the sweep of corporate-governance devel opments and
challengesin Asia, while at the same time distilling common policy recommendations for this vast and
varied region, reflects well on both the work of Asian Roundtable participants and on the structure and
usefulness of the OECD Principles.

The Asian Roundtable on Corporate Governance and this White Paper have benefited from the
contributions of numerous organisations and individuas. | would like to express my sincere gratitude
to the World Bank Group, the Asian Development Bank and to all Asian institutions supporting the
Roundtable’s work, particularly national securities commissions in Asia and the numerous
organisations that hosted Roundtable meetings. | would also like to thank all private sector
participants, representatives of labour unions and of civil society, professional associations and other
interested parties from across Asia. | also thank our partners, the Government of Japan and the Global
Corporate Governance Forum, for their financia support for thisimportant work.

Donald J. Johnston
Secretary-General
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EXECUTIVE SUMMARY

The Asian Roundtable and the White Paper on Corporate Governancein Asia

1. Pursuant to a G-7 mandate to the OECD and World Bank, the OECD organised five
meetings of the Asian Roundtable on Corporate Governance to discuss improving corporate
governance in non-OECD member countries of the Asian region. The Roundtable comprised Asian
policy-makers, regulators and business leaders, as well as regional and international experts.

2. This White Paper reflects the discussions and recommendations of those meetings, which
took place from 1999-2003 and were sponsored by the World Bank and the Asian Development Bank,
in partnership with the Government of Japan and the Global Corporate Governance Forum. The next
phase of the Roundtable will focus on implementation and enforcement issues and culminate in two
years' time with a stock-taking of developments and progress.

Prioritiesfor Reform

3. Priority 1: Public- and private-sector institutions should continue to raise awareness
among companies, directors, shareholders and other interested parties of the value of good
corporate governance.

4, Since the 1997 financia crisis, Asian regimes have made considerable progress in raising
awareness of the value of good corporate governance, which challenges many Asian business leaders
and controlling shareholders to re-think their relationships with their companies and with the minority
shareholders who lay claim to partial ownership in them. Achieving this re-orientation in thinking
requires not only a strong national commitment to corporate governance, but one that is aso broad-
based.

5. Priority 2: All jurisdictions should strive for effective implementation and enforcement of
cor porate-governance laws and regulations.

6. Over the past several years, most Asian jurisdictions have substantialy revamped their laws,
regulations and other formal corporate-governance norms. Such advancesin rules must now be
matched by advancesin their implementation and enforcement, since the credibility — and utility —
of a corporate-governance framework rest on its enforceability. Leadership from the uppermost
reaches of government is necessary to promote public confidence in the state’ s commitment to the rule
of law.

7. Priority 3: Asian Roundtable Countries should work towards full convergence with
international standards and practices for accounting, audit and non-financial disclosure. Where,
for the time being, full convergence is not possible, divergences from international standards and
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practices (and the reasons for these divergences) should be disclosed by standards setters; company
financial statements should repeat or reference these disclosures where relevant to specific items.

8. Full adoption of international accounting, audit and financid disclosure standards and
practices will facilitate transparency, as well as comparability, of information across different
jurisdictions. Such features, in turn, strengthen market discipline as a means for improving corporate-
governance practices.

9. From country to country, of course, local conditions may require the adoption of a set of
standards, such as IAS, individually (rather than all at once) and/or at differing speeds. Until full
convergence is achieved, standards setters should disclose where local standards and practices diverge
from IAS (and the reasons for these divergences); company financial statements should reference
specific disclosures where they apply to specific items and yield materially different results.

10. Priority 4: Boards of directors must improve their participation in strategic planning,
monitoring of internal control systems and independent review of transactions involving managers,
controlling shareholders and other insiders.

11. Persistant problems with minority shareholder exploitation in Asia have called into question
the independence and diligence of the region’s boards. Recent scandals in developed markets have
raised doubts in the public’s mind on a global level with regard to directors' ability and willingness to
discharge their fiduciary duties to the company and all of its shareholders.

12. In addressing these challenges, Roundtable recommendations comprise three basic
categories. The first focuses on director training, voluntary codes of conduct, expectations for
professional behaviour and directors resources and authority vis-a-vis management. A second set of
recommendations seeks to reduce or eliminate loopholes by tightening standards for director
“independence’, by making “shadow” directors liable for their actions, by increasing sanctions for
violations of duties of loyalty and care and by advocating delineation of a core set of related-party
transactions (such as company loans to directors and officers) that should be prohibited outright.
Finally, Roundtable participants recommend adequately empowering shareholders to seek redress for
violations of their rights and to ensure director accountability. Mechanisms to discourage excessive or
frivolous litigation should not prevent or frustrate collective action by shareholders with meritorious
claims.

13. Priority 5: The legal and regulatory framework should ensure that non-controlling
shareholders are protected from exploitation by insiders and controlling shareholders.

14. All Asian governments should introduce measures, or enhance existing measures, to provide
non-controlling shareholders with adequate protection from exploitation by controlling shareholders.
These measures should include, among other things. (i) strengthening disclosure requirements
(particularly of self-dealing/related-party transactions and insider trading); (ii) ensuring that regulators
have the capacity to monitor companies for compliance with these requirements and to impose

Following the restructuring of the international accounting standard-setting body in 2001, now called
the International Accounting Standard Board (IASB), the new international accounting standards
developed and published by IASB are known as International Financial Reporting Standards (IFRS).
Nevertheless, 1AS (approved and issued under the previous Constitution) continue to be applicable
and of equal standing with IFRS unless and until they are amended or withdrawn. Therefore, when
the term “IAS’ is used in this document, it should be read to include IFRS, which are standards
approved and issued by IASB.
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substantial sanctions for wrongdoing; (iii) clarifying and strengthening the fiduciary duty of directors
to act in the interest of the company and all of its shareholders; (iv) prohibiting indemnification of
directors by companies for breaches of fiduciary duty; and (v) providing shareholders who suffer
financial losses with private and collective rights of action against controlling shareholders and
directors.

15. Priority 6: Governments should intensify their efforts to improve the regulation and
cor porate governance of banks.

16. Asian banks play a dominant role in regional finance. Shortcomings in the governance of
banks not only lower returns to the bank’'s shareholders, but, if widespread, can destabilise the
financial system. To restore confidence to both debt and equity markets, policy-makers and regulators
need, in addition to ensuring adequate banking laws and regulations and supervision of banks
operations, to promote sound corporate-governance practices in the banking sector. Ownership and
financial relationships should be disclosed. Self-dealing/related-party transactions should be subject to
both banking and corporate-governance restrictions. Bank directors should be able to pass “fit and
proper” tests for service. These directors should also assume responsibility for bank systems and
procedures that ensure sound lending and monitoring practices, as well as the capacity to handle
distressed debt. Lastly, local insolvency systems must protect and enforce creditors' rights and
provide efficient liquidation of debtors which cannot be expeditiously restructured into commercially
viable enterprises.



White Paper on Corporate Governancein Asia

BACKGROUND

The Asian Roundtable and the White Paper on Corporate Governancein Asia

17. The Asian Roundtable on Corporate Governance (“ Roundtable’) serves as a regiona forum
for structured policy dialogue on corporate governance. Established in response to a G-7 mandate to
the Organisation for Economic Co-operation and Development (OECD) and the World Bank to
encourage the implementation of the OECD Principles of Corporate Governance (the “OECD
Principles’), the Roundtable comprises senior policy-makers, regulators, and representatives from
stock exchanges, private-sector bodies, multilateral organisations, and non-governmental institutions.

18. Between March 1999 and March 2003, the OECD and the World Bank Group, in partnership
with the government of Japan, the Globa Corporate Governance Forum and the Asian Development
Bank, and in co-operation with regional and local partners, organised five Roundtable meetings to
discuss improving corporate governance in the Asian region.> Using the OECD Principles as a
conceptual framework, the Roundtables examined a range of subjects, from boards of directors to
minority-shareholder protection to disclosure and transparency issues. In the May 2000 Roundtable
meeting in Hong Kong China, participants decided to develop a region-specific corporate-governance
white paper (“White Paper”) that would identify common policy objectives and formulate a practical
reform agenda to improve corporate governancein Asia.

19. The White Paper is a non-binding, consultative document reflecting the discussions and
recommendations of Roundtable meetings. Without assessing or ranking individual Asian countries,
the White Paper provides region-specific guidance and suggestions to assist policymakers, regulators
(including stock exchanges), and other standards-setting bodies in non-OECD-member countries of
the Asian region (“Asian Roundtable Countries’).® The White Paper also targets companies, investors

The First Asian Roundtable on Corporate Governance in Asia: A Comparative Perspective was
hosted by the Korea Development Institute. The Second Roundtable on the Role of Disclosure in
Srengthening Corporate Governance and Accountability was hosted by the Hong Kong Society of
Accountants, the Hong Kong Securities and Futures Commission, and the Stock Exchange of Hong
Kong. The Third Roundtable on the Role of Boards and Stakeholders in Corporate Governance was
hosted by the Monetary Authority of Singapore in collaboration with the Singapore Institute of
Directors and the Singapore Exchange. The Fourth Roundtable, on Shareholder Rights and the
Equitable Treatment of Shareholders, was hosted by the Ministry of Law, Justice & Company Affairs
of the Government of India and the Securities and Exchange Board of India in collaboration with the
Confederation of Indian Industry. The Fifth Roundtable, which included White Paper drafting
sessions and a half-day workshop on enforcement issues, was hosted by the Malaysian Securities
Commission in collaboration with the Kuala Lumpur Stock Exchange and the Maaysian Institute for
Corporate Governance.

Participants from OECD-member countries Australia, Japan and Korea took part in Roundtable
discussions and in the White Paper drafting process. At the request of the Korean delegation to the

8
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and other parties that have a role or interest in promoting good corporate-governance practices. The
White Paper focuses primarily on publicly-traded companies although some may aso find the
document useful for the governance of privately-held firms and state enterprises.

20. While the White Paper represents a home-grown response to the corporate-governance issues
faced in Asia, the White Paper utilises the genera structure of the OECD Principles. In so doing, the
White Paper builds upon the OECD Principles, reflecting the importance of both coherence and
convergence in international corporate-governance standards.

21. The substantive chapters of the White Paper match the five key elements of a strong
corporate-governance framework described in the OECD Principles: (i) the rights of shareholders; (ii)
the equitable treatment of shareholders; (iii) the role of stakeholders in corporate governance; (iv)
disclosure and transparency; and (v) the responsibilities of the board.

22. The White Paper was written, debated, and endorsed on a consensus basis by an informal but
highly influential group of policy-makers, regulators, stock-exchange officias, private-sector
participants, investors, and other interested groups.* The Roundtable’s inclusive approach recognises
that the OECD Principles are drafted as aspirations and that different jurisidictions may adopt different
approaches to the same concerns based on their understanding of local conditions. Of course, while
local conditions may determine how corporate-governance aspirations should be fulfilled, these
conditions do not excuse jurisdictions from fulfilling them.

23. Upon completion, the White Paper will be distributed to key national policy-makers,
securities regulators and representatives of stock exchanges, standards-setting bodies and relevant
private-sector ingtitutions in the Asian region. The White Paper will aso be submitted to multilateral
ingtitutions for consideration. Finally, the White Paper will be disseminated to the general public.

24, The Roundtable plans to conduct a stock-taking of developments in Asia two years after
issuance of the White Paper. This stock-taking will enable Roundtable participants and the public to
assess progress and to identify remaining challenges.

The OECD Principles of Corporate Governance and Regional Roundtables

25. Today, the OECD Principles of Corporate Governance constitute the only internationally
accepted body of governance principles that address the entire corporate-governance framework: the
legal, institutional, and regulatory structures and practices that create the context within which firms
operate. The OECD Principles resulted from broad consultation among OECD-member countries and
key non-member countries, including many from Asia. The Financial Stability Forum has identified
the OECD Principles as one of 12 core standards for sound financia systems. The OECD Principles
have also been endorsed by the International Organisation of Securities Commissions (IOSCO), as
well as by private-sector bodies, such as the International Corporate Governance Network. The
OECD Principles have served as a reference point in the development of national codes of corporate
governance. In Asia, the OECD Principles have been cited extensively in public- and private-sector
initiatives to improve corporate governance.

OECD, discussions and drafting sessions have taken into account corporate-governance rules and
practices in that OECD-member country.

While al Roundtable members occupy senior positions in their respective institutions, members
participated in their personal capacities. Accordingly, the findings and opinions expressed in the
White Paper do not necessarily reflect the views of the institutions they serve.



White Paper on Corporate Governancein Asia

26. The OECD Ministers formally endorsed the OECD Principlesin May 1999, after which the
OECD entered into an agreement with the World Bank to advocate jointly for better corporate
governance worldwide. As part of this collaboration, the OECD has taken the lead in establishing
regional roundtables to promote corporate-governance policy dialogue and reform. A total of five
regiona roundtables — in Asia, Eurasia, Latin America, Russia and Southeast Europe — have been
established, each of which has completed or will complete a regional white paper or a comparative

paper.

27. In addition to the involvement of the OECD and the World Bank, each of the regional
roundtabl es has benefited from the support of regional partners, whose active participation and support
have been crucial. In Asia, the Roundtable has enjoyed the invaluable assistance of local hosts,
including securities commissions, stock exchanges and private-sector institutions. Other
organisations, including the Asia-Pacific Economic Cooperation forum (APEC), have also expressed
their support for the objectives of the Asian Roundtable.

10
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THE ASIAN BUSINESS LANDSCAPE AND PRIORITIESFOR REFORM

The Asian Business Landscape

28. Prominent features of the Asian business landscape include the predominance of family-run
firms, the informal nature of stakeholder relations and the legal and economic diversity of the region.®

29. In Asia, approximately two-thirds of listed companies, and substantially all private
companies, are family-run.® Over the last several decades, the collective talents and efforts of these
family-business owners have resulted in strong economic growth and substantial increases in living
standards.

30. A particular characteritic of the Asian corporate landscape, however, is a tendency for such
individuals (and their families) to establish large interlocking networks of subsidiaries and sister
companies that include partialy-owned, publicly-listed companies. On the one hand, the use of such
subsidiaries and sister companies permits investors not only to place their money with the
management team of their choice, but to direct this money to the markets and industries in which
particular subsidiaries specialise and which investors believe hold the greatest potential for profits. On
the other hand, such pyramidal structures can lead to severely inequitable treatment of shareholders.
By conducting operations through a complex network of subsidiaries, controlling shareholders acquire
control of operations and/or cash flows disproportionate to their equity stake in individual companies.
The extent of this disproportionate control is frequently opaque to outsiders and undisclosed by
insiders. A particular challenge for corporate-governance reform in Asia is, therefore, to encourage
the dynamism and growth of family businesses while channelling their energies and operations into
structures that are more transparent and, consequently, more clearly equitable for non-family
investors.

31. A second prominent feature of the Asian business landscape is the strength of informal
stakeholder relationships. As noted above, the principal investors in even the largest enterprises are
often family members or close friends. ’

See, Par. 153 for examples of different types of “stakeholder”.

See, Stijn Claessens, Simeon Djankov and Larry H.P. Lang, “Who Controls East Asian
Corporations?” World Bank Working Paper (1999). The paper uses a 20% ownership threshold for
control. The fact that the survey excludes companies the ownership of which cannot be traced
because of nominee holdings suggests the actual degree of family control may be substantially higher
than two-thirds. Surveyed countries include: Hong Kong China, Indonesia, Korea, Maaysia,
Philippines, Singapore, Chinese Taipei and Thailand.

Where the state is a magjor or controlling shareholder, asis often the case in Asia, stakeholder interests
are often given considerable weight athough enforcement can also be complicated by the state
having, in effect, to police itself.

11



White Paper on Corporate Governancein Asia

32. The informal nature of Asian stakeholder/company interaction can produce real and lasting
benefits for stakeholders that equal or exceed those offered through more formalistic approaches based
on “rights’. At the same time, trends towards more globalised markets and greater minority-
shareholder activism are leading to evolutionary changes in business relationships, as well as to debate
about recasting informal interests as formal rights enjoying formal protection mechanisms.

33. Finaly, the Asian business landscape comprises considerable legal and economic diversity.
With respect to legal traditions, Hong Kong China, India, Pakistan and Malaysia, for example, have
common law frameworks. Thailand and the Philippines have frameworks based on French civil law,
while China, Chinese Taipei and South Korea draw upon German civil law traditions. State
ownership of enterprises remains strong, particularly in China and India, where aspects of stakeholder
relations may draw upon or reflect elements of socialist law. Overlaying these legal traditionsin many
countries are behavioural norms arising from various cultural and religious traditions.

34. Economically, the sweep of Asian economies includes a few with relatively high per capita
income, as well as several that continue to face all the challenges of development. Similarly, thereisa
broad spectrum of infrastructural development: capital, human and social. But, change and
improvement have been rapid, and it is not uncommon to find some countries that only a few years
ago suffered from significant infrastructural constraints now assembling or producing some of the
world’'s most technically advanced goods.

Priorities for Reform

35. Priority 1: Public- and private-sector institutions should continue to raise awareness
among companies, directors, shareholders and other interested parties of the value of good
corporate governance.

36. Since the 1997 financial crisis, Asian regimes have made considerable progress in raising
awareness of the value of good corporate governance. More work remains. Public-sector ingtitutions
(including governments) need to understand the role good corporate governance plays in promoting
national competitiveness, economic/financial stability, growth, job creation, poverty alleviation and
higher living standards. Private-sector institutions need to understand how good corporate governance
facilitates better corporate performance, management succession (particularly intergenerational
succession within family-run firms), access to (and lower cost of) capital, diversification of weath and
informed entrepreneurial risk-taking.

37. To alarge degree, raising awareness means convincing people that corporate governance is
in their self-interest. Many Asian business leaders and controlling shareholders are thus being
challenged to re-think their relationships with their companies and with the minority shareholders who
lay claim to partial ownership in them. Such re-orientation in thinking requires not only a strong
national commitment to corporate governance, but one that is also broad-based.

38. Development and maintenance of a robust corporate-governance framework therefore calls
for the commitment of numerous persons and institutions throughout society. Legislatures, regulatory
bodies, courts and self-regulating professional organisations must establish, monitor and enforce legal
norms actively and even-handedly. Private associations and ingtitutes must develop and promulgate
codes of conduct, particularly with respect to corporate directors, that raise expectations for behaviour
and generate formal and informal sanctions for failure to meet these expectations. Educational
ingtitutions should promote research on, and the teaching of, professional and managerial ethics.

12
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Institutions throughout government and society must educate and train persons ranging from judges to
regulators to managers to retail investors. Investment advisors and business media must constantly
weigh information provided by companies and probe for additional information of interest to
investors.

39. Priority 2: All jurisdictions should strive for effective implementation and enforcement of
cor porate-governance laws and regulations.

40. Over the past several years, most Asian jurisdictions have substantially revamped their laws,
regulations and other formal corporate-governance norms. In many cases, Asian rules now reflect the
most developed thinking of established corporate-governance systems. Such advances in rules must
now be matched by advances in their implementation and enforcement.

41. The credibility — and utility — of a corporate-governance framework rest on its
enforceability. Securities commissions, stock exchanges and self-regulatory organisations with
oversight responsibilities should therefore continue to devote their energies to implementation and
enforcement of laws and regulations. Court systems should further strengthen their expertise and
capacity to adjudicate corporate-governance disputes efficiently and impartialy, including through
establishment of specialised commercia courts and promotion of aternative dispute resolution. Both
agencies and courts should develop procedures that are objective, understandable, open and fair. In
addition to enforcing the law, public decision-making should inform the future behaviour of market
participants and enforcement agents as well as generate public confidence in the state’' s commitment to
the rule of law. In this regard, it is important to stress the interaction between effective market
discipline and self-discipline. The role of policy-makers is not only to enforce current laws but to
promote institutions that facilitate market discipline.

42 Implementation and enforcement require increased commitment of human and monetary
resources. In this regard, Asian policy-makers also need to balance the sophistication of rules and
procedures with their ease and cost of implementation. Finaly, and even more basic to progress, is
leadership from the uppermost reaches of government that exemplifies and demands integrity,
professionalism and even-handednessin public service.

43. Priority 3: Asian Roundtable Countries should work towards full convergence with
international standards and practices for accounting, audit and non-financial disclosure. Where,
for the time being, full convergence is not possible, divergences from international standards and
practices (and the reasons for these divergences) should be disclosed by standards setters; company
financial statements should repeat or reference these disclosures where relevant to specific items.

44, The quality of information disclosure depends on the standards and practices under which it
is prepared and presented. Full adoption of international accounting, audit and financial disclosure
standards and practices will facilitate transparency, as well as comparability, of information across
different jurisdictions. Such features, in turn, strengthen market discipline as a means for improving
corporate-governance practices.

45, From country to country, of course, local conditions may require adoption of a set of
standards, such as IAS, individually (rather than all at once) and/or at differing speeds. However, such
local conditions should neither be used to politicise the standards-setting process nor to encourage the
adoption of standardsthat diverge from internationally recognised benchmarks. For these reasons, itis
important that standards-setting bodies should be subject to oversight by a body that acts, and is seen
to act, in the public interest. (See, e.g. Par. 241.) In addition, standards setters should disclose where
local standards and practices diverge from IAS (and the reasons for these divergences); company
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financial statements should reference specific disclosures where they apply to specific items and yield
materially different results.

46. In recommending full convergence as a goal to be achieved over time, Roundtable
participants therefore recognise the practical chalenges imposed by local conditions. At the same
time, however, Roundtable participants encourage regiona standards setters to address analytical and
policy concerns connected with standards through active participation in the international standards-
setting process. In this respect, the Roundtable believes that regional standards setters should focus on
influencing international standards while they are being formulated, rather than justifying deviation
from such standards after they have been issued. To this end, Asian countries, individually and as a
group, need to ensure their full involvement with international standards-setting bodies, such as IASB,
as well as with international organisations that contribute data and policy analysis to the international
standards-setting process.

47. In many cases, the move to full compliance with international standards and practices will be
far from easy. While some Asian jurisdictions already employ standards and practices that closely
reflect recognised international standards and practices, for several Asian countries transitioning to full
compliance will require substantial changes to national legal and regulatory norms. Transitioning will
also involve significant training, as well as financial and human resource commitments at the
company, professional firm, standards-setting and regulatory levels. In such cases, the support and
involvement of international technical-assistance bodies may be particularly important to successful
convergence.

48. Priority 4: Boards of directors must improve their participation in strategic planning,
monitoring of internal control systems and independent review of transactions involving managers,
controlling shareholders and other insiders.

49, The board of directors serves as a fulcrum balancing the ownership rights enjoyed by
shareholders with the discretion granted to managers to run the business. Persistant problems with
minority-shareholder exploitation in Asia, however, have called into question the independence and
diligence of the region’s boards. Recent scandals in developed markets have raised doubts in the
public's mind on a global level with regard to directors ability and willingness to discharge their
fiduciary duties to the company and all of its shareholders.

50. Criticism of boards centres not so much on theory as on practice. In many Asian
jurisdictions, the formal norms for director behavior reflect the most advanced rules of developed
systems. Yetin Asia, as elsewhere, problems persist.

51. In addressing these challenges, Roundtable recommendations comprise three basic
categories. The first focuses on director training, voluntary codes of conduct, expectations for
professional behavior and directors resources and authority vis-a-vis management. These
recommendations aim to increase the pool of candidates who are willing and able to peform the tasks
entrusted to directors and to give them the skills and authority to do their jobs. A second set of
recommendations seeks to reduce or eliminate loopholes by tightening standards for director
“independence’, by making “shadow” directors liable for their actions, by increasing sanctions for
violations of duties of loyalty and care and by advocating delineation of a core set of related-party
transactions (such as company loans to directors and officers) that should be prohibited outright.
Finally, Roundtable participants recommend adequately empowering shareholders to seek redress for
violations of their rights and to ensure director accountability. Policy options in this area (taking into
account the conceptual and practical concerns discussed in the annotations) include: incorporating
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shareholder derivative or class-action suits into national jurisprudence, permitting shareholders
directly to nominate candidates for the board and cumulative voting for directors for listed companies.

52. Priority 5: The legal and regulatory framework should ensure that non-controlling
shareholders are protected from exploitation by insiders and controlling shareholders.

53. The corporate landscape in most Asian countries is characterised by concentrated ownership.
In many Asian jurisdictions, there have been instances where controlling shareholders of family-
dominated, publicly-listed companies and other enterprises with concentrated ownership have abused
their control to exploit other shareholders. Regionally, exploitation of non-controlling shareholders
has been identified as the most serious corporate-governance challenge.

54, All Asian governments should introduce measures, or enhance existing measures, to provide
non-controlling shareholders with adequate protection from exploitation by controlling shareholders.
These measures should include, among other things. (i) strengthening disclosure requirements
(particularly of self-dealing/related-party transactions and insider trading); (ii) ensuring that regulators
have the capacity to monitor companies for compliance with these requirements and to impose
substantial sanctions for wrongdoing; (iii) clarifying and strengthening the fiduciary duty of directors
to act in the interest of the company and all of its shareholders; (iv) prohibiting indemnification of
directors by companies for breaches of fiduciary duty;® and (v) providing shareholders who suffer
financial losses with private and collective rights of action against controlling shareholders and
directors.

55. With respect to self-dealing/related-party transactions, insiders (and other interested persons,
including “controlling” and “significant” shareholders) and the company should at least be required to
disclose these transactions and to seek the approval of a majority of disinterested directors or approval
or ratification by an appropriate majority of disinterested shareholders.® Furthermore, in some cases, it
may be appropriate for companies to be prohibited from engaging in certain kinds of related-party
transactions altogether.™

56. Priority 6: Governments should intensify their efforts to improve the regulation and
corporate governance of banks.

57. Asian banks play a dominant role in regional finance. Shortcomings in the governance of
banks not only lower returns to banks' shareholders, but, if widespread, can destabilise the financial
system.

58. The 1997 crisis brought to light mgjor challenges in the governance of banks. In many
cases, the controlling shareholders of industria groups “captured” banks and used them to provide

For example, a director should not be entitled to indemnification if the director cannot show that he or
she acted in good faith and in a manner he or she reasonably believed to be in, or not opposed to, the
best interests of the corporation.

Typicaly, approval or ratification is only required for a transaction (or series of related or connected
transactions) of a materia size.

10. Some Roundtable participants have expressed reservations over categorically prohibiting the company

from executing transactions notwithstanding the approval of disinterested directors and/or
disinterested shareholders. Such prohibitions, however, enjoy limited but growing application in
OECD member countries as well as support in academic literature. For a fuller discussion of this
issue, see, footnote 15, infra, and Pars. 109, 117-134.
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capital and guarantees to group members on less than arm’s-length terms. In other cases, bank
managers relaxed lending practices and standards because of personal ties with the borrowers’ owners
and managers. In still other cases, governmental officials pursuing industria policy, or their own
interests, pressured banks to enter into harmful transactions or to forebear from asserting their
creditors rights.

59. To restore confidence to both debt and equity markets, policy-makers and regulators need, in
addition to ensuring adequate banking laws and regulations and supervision of banks operations, to
promote sound corporate-governance practices in the banking sector. Ownership and financia
relationships should be disclosed. Self-dealing/related-party transactions should be subject to both
banking and corporate-governance restrictions. Bank directors should be able to pass “fit and proper”
tests for service. These directors should also assume responsibility for bank systems and procedures
that ensure sound lending and monitoring practices, as well as the capacity to handle distressed debt.
Lastly, local insolvency systems must protect and enforce creditors rights and provide efficient
liquidation of debtors which cannot be expeditiously restructured into commercially viable enterprises.
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REVIEW OF DEVELOPMENTSIN CORPORATE GOVERNANCE AND KEY ISSUES

[/11. Shareholders rights and the equitable treatment of shareholders
I ntroduction

60. By separating ownership and management, the corporate form permits capital to be collected
from numerous geographically dispersed shareholders and used to launch and sustain large enterprises.

61. The rights of these shareholders comprise two main categories. The first category makes up
the bundle of rights that constitute “ownership”. Generally speaking, this bundle includes: (i) the right
to information on basic company performance; (ii) the right to pro rata distribution of dividends; (iii)
the right to pro rata distribution of company property upon liquidation; (iv) the right to participate in
decision-making by the shareholder meeting pro rata with shareholders of the same class; and (v) the
right to alienate shares, with automatic transfer of all attendant ((i)-(iv)) rights.

62. The second category of shareholders’ rights delineates the separation between ownership and
management. While no longer having the responsibility, or the right, to oversee day-to-day operations
of the company, shareholders must have some means of reconciling their differing interests, goals and
investment horizons into basic strategic decisions. Here, shareholders' rights treat with the essentials
of shareholder participation in decision-making (procedures for shareholder meetings, election of
directors, approval of fundamental corporate changes, etc.) and limit mechanisms (and their
consequences) that hinder or undermine shareholder decision-making, such as undisclosed control
arrangements, non-transparent corporate-control transactions and management entrenchment.

63. Differences among shareholders interests, goals and investment horizons represent an
inevitable feature of investing. Differences of another sort, however, can arise where a single family
or group enjoys effective control of an enterprise or where the state owns a significant stake in the
company. In such cases, which occur frequently in Asia and other emerging regions, shareholders ask
themselves not what basic strategic decisions will best guide the company, but whether company
returns and/or cash flows are being: (i) diverted by managers or by controlling insiders for their own
benefit; or (ii) sacrificed by the state shareholder for its own socia or political objectives. Inherent in
these diversions and sacrifices is the inequitable treatment of shareholders through insider trading,
abusive self-dealing or waste.

64. The principles dealing with the equitable treatment of shareholders differ qualitatively from
those that define and delineate shareholders' rights. With a few exceptions, shareholders’ rights can
be defined in clear-cut language that does not require interpretation of a standard or weighing of
various facts and circumstances. Principles governing equitable treatment, on the other hand, often
employ terms such as “equitable’, “effective”, “material” or “independent”, which are more difficult
to articulate.
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65. By their nature, the standards underpinning the equitable treatment of shareholders also
require greater resources to investigate and wider discretion to enforce than the bright-line rules by
which shareholders' rights are implemented. In Asia, difficulties for regulators and courts can be
magnified by the use of complex, interlocking ownership structures that often cut across national
boundaries, as well as by the prevalence of informal agreements and relationships that leave no paper
trail for investigators or litigants to follow.

66. Policy-makers should bear in mind that the credibility of a corporate-governance framework
rests on its enforceability. To build this credibility, two distinct but parallel courses should be
pursued. The first is to help regulators and courts develop the doctrinal and investigative tools and
resources to articulate and enforce standards. The second course is to determine in what situations
categorical rules (i.e. norms that apply uniformly, without permitting many excuses or exceptions
based on “relevant facts and circumstances’ yet are fairly precise and objective) more effectively
protect shareholders’ rights and better promote equitable treatment.™

Overview of Legal Frameworks

67. The difference between the norms governing shareholders rights and those governing
equitable treatment explains much of the progress, and much of the remaining challenge, experienced
by Asian corporate-governance frameworks. Over the last several years, Asian legal regimes have
made marked progress in revising and refining the formal legal rules that govern shareholders’ rights.
At the same time, developments in the equitable treatment of shareholders present a more varied
picture. So, for example, while some regimes have elaborate norms regulating insider trading and
self-dealing/related-party transactions, others have only rudimentary ones. Some regimes have
liberalised shareholder redress mechanisms, particularly derivative or class-action lawsuits, while
others continue to prohibit or impede them. Some regimes have doctrines and mechanisms for re-
characterising fictive or sham transactions or relationships, while others hesitate to empower either
regulators or courts to challenge transactions or relationships that nominally satisfy the requirements
of law.

1. For example, in some corporate-governance frameworks, if arelated-party transaction is not approved

by a majority of disinterested directors, the burden is on the related party to prove that the transaction
was fair to the company. Approva (or ratification) by a mgjority of independent directors shifts the
burden of proof to the party claiming that the transaction was unfair. A categorical rule might simply
prohibit certain kinds of related-party transactions (such as loans to officers and directors) on the
assumption that across substantially all companies, the risks of abusive self-dealing or costly litigation
outweigh the potential benefits from the proscribed activity. This rule is less sophisticated (since it
does not involve disinterested-director votes and shifting burdens of proof) but is easier to enforce. In
considering the potential benefits of categorical rules, Roundtable participants have limited their
analysis to listed companies. Both participants and commentators have noted that privately-held
companies present a decidedly different situation. See, e.g. Robert C. Clark, Corporate L aw, Little,
Brown and Company (Boston: 1986), pp. 29.
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A. Basic Ownership Rights

68. Registration of Ownership. Registrars of shares range from state bodies to centralised,
state-owned companies to licensed, privately-owned companies, to any private entity, to the
companies themselves. In some cases, large, listed enterprises are required to engage an independent
registrar of shares, governmental or otherwise. There appears to be atrend in Asia away from bearer
shares, at least for listed companies.

69. Several countries have implemented electronic transfers executed by way of book entries.
However, several countries have not and do not provide mandatory maximum periods in which
registrars must effect transfer of shares. Delays in transfer can have a substantial effect on rights to
participate in shareholder meetings and in the distribution of dividends.

70. Transfer of Shares. There are few restrictions on the transfer of shares in listed or
“open” joint-stock companies, a form of lega entity which contemplates more than a few dozen
shareholders. Exceptions to free transferability typically involve prohibitions on foreign ownership
(whether absolute or above a certain percentage) of strategically important companies, such as in
Chinaand India. But, even in these jurisdictions, restrictions are loosening.

71. Reporting Requirements.  Asian regimes generaly require listed companies to provide
their shareholders with audited annual reports and, in some cases, with semi-annua or quarterly
statements, which, depending on the requirements of the jurisdiction concerned, may be audited or
unaudited. Such periodic reports must contain basic information on the company’s legal address, the
identities of directors and senior officers and basic operating and performance data. (See, Chapter IV
“Disclosure and Transparency” for afuller discussion of reporting requirements.)

72. Voting Rights.  Asian regimes generally provide that each common share carries with it one
vote. Super voting common or founders' shares with specia voting rights are permitted in Vietnam
and Bangladesh. Asian company laws also provide for the issuance of preferred (or privileged) shares,
with or without voting rights. Finaly, in some privatised enterprises, the state retains a “golden share”
giving veto (and thus super voting) power over certain corporate actions and transactions.

73. The transfer of shares near the time of a shareholder meeting also affects voting rights.
Typicaly, there is a time lag between the cut-off date for fixing the shareholders list for participating
in shareholder meetings and the actual date of the meeting. Where would-be purchasers are aware of
this cut-off date, they acquire shares in full knowledge of their inability to vote them at the upcoming
meeting.

74. Election of Directors.  Across Asia, shareholders have the right to elect directors. Two
considerations, one legal and one practical, temper this right. First, in some jurisdictions, candidates
for director must be nominated by the Board of Directors, which means that minority shareholders
have no direct say in filling the date of candidates from which directors are chosen. Second, the
prevalence of controlling shareholders and the absence of mandatory cumulative voting mean that the
controlling shareholder(s) effectively select(s) al of the directors, including those considered non-
executive or “independent”.

75. Sharing in the Profits of the Company. Common shares of the same class carry a right

to pro rata portion of dividends. Asalegal matter, Asian countries differ as to whether dividends may
only be paid out of net profits of the company.
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B. Participation in Decision-making

76. Fundamental Corporate Changes. On the whole, Asian legal regimes require
shareholder approval of the following: (i) amending the company’s founding documents (e.g. statutes,
articles of incorporation, etc.); (ii) changing the terms, conditions or relative rights of the company’s
shares; (iii) electing directors; and (iv) major transactions, such as merger, sale of substantially al of
the company’ s assets outside of the ordinary course of business, or an acquisition of assets outside of
the ordinary course of business that represents a significant increase in the company’s overall assets.
Some jurisdictions also require shareholder approval of dividends.

77. Typically, the mgjority required for approval of fundamental changes ranges from two-thirds
(in Vietnam and Chinese Taipei) to three-fourths (in Bangladesh, Malaysia, Pakistan and Singapore).

78. Participation in Shareholder Meetings. There is considerable range in the minimum prior
notice required for shareholder meetings. Such notice varies from seven daysin Vietnam to 30 daysin
China and Chinese Taipei. In addition, certain jurisdictions, such as India, Korea, Philippines and
Thailand, prohibit voting in absentia, while Singapore limits the number of proxy cards provided to
nominees to two per nominee. Some jurisdictions aso prohibit split or partial voting by nominees,
thereby making it impossible for nominees to cast votes in accordance with the instructions of their
principals.

79. It is not uncommon for jurisdictions to permit only shareholders of the company to serve as
proxies for other shareholders. Moreover, some jurisdictions permit the chairman of the meeting, who
is usualy closely aligned with management or insider shareholders, to determine the outcome of a
vote by asking for a show of hands. Laws and listing requirements also frequently fail to require
companies to provide verifiable confirmation that votes were properly tabulated and recorded.

C. Limits on Disproportionate Control Mechanisms

80. Disclosure of “ disproportionate” control structures. A number of Asian corporate-
governance frameworks require disclosure by shareholders whose ownership exceeds certain
thresholds, typicaly five percent. Less widespread, however, is the application of attribution rules to
take into ultimate or beneficial ownership or to require disclosure of voting agreements that have the
effect of raising voting control above the disclosure threshold provided for by law, regulation or listing
requirement.

81. Market for Corporate Control. As described above, legal regimes in the region
typically provide rules for the approval of extraordinary transactions. Rea problems exist, however,
in disclosing the terms of the transactions and insider-shareholders' interest in them. In some cases,
insider shareholders (and those allied to them) are not disqualified from voting to approve transactions
where they have an interest on both sides.

82. Prohibition on Management Entrenchment. Because shareholder groups frequently

control management, Asian companies rarely employ management entrenchment devices such as
shareholders' rights plans (poison pills).
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D. Equitable Treatment Issues

83. Insider Trading. Asian legal systems have generally instituted laws and rules to prohibit
insider trading. Sanctions, though, are often insufficient to deter wrongdoing. While jurisdictions
generally appear to track trading electronically, enforcement in this area remains problematic due to
capacity constraints and difficultiesin identifying and proving wrongdoing.

84. Limits on Redress Mechanisms. On the whole, Asian lega regimes favour regulatory
over judicial redress. Until recently, Asian jurisdictions have generally lacked the legal infrastructure
to permit class-action or (apart from common law jurisdictions) derivative suits. In addition, where
infrastructure for class-action or derivative-action suits does exist, instigation of these suits can be
hampered by high minimum share requirements, high court filing fees and other mechanisms that
hinder litigation irrespective of the merits of the underlying claim. However, there appears to be an
accelerating trend favouring greater availability and use of class-action or derivative-action suits. For
example, Chinese Taipei recently enacted norms permitting shareholder class-action lawsuits and
Korea has liberalised its derivative-action rules and has seen a concomitant increase in litigation. A
court in China recently permitted that country’s first common action by shareholder plaintiffs. The
Malaysian Securities Commission is undertaking steps to implement recommendations by the High
Level Finance Committee on Corporate Governance of the Maaysian Ministry of Finance to make
derivative actions more “user friendly” in terms of process and cost. The Malaysia Securities
Commission is also undertaking a study of class-action suits for the purposes of possible inclusion
among the tools available to shareholders to enforce their rights.

Recommendations

85. Legidators and securities and exchange regulators should promote effective
shareholder participation in shareholder meetings. In particular, rules on proxy and in absentia
voting should beliberalised, and the integrity of the voting process should be strengthened.

86. There are a number of practices across Asia that prevent or impede effective shareholder
participation in shareholder meetings. These practices include: (i) numerous companies scheduling
shareholder meetings on the same day; (ii) meetings being held in inadequate or inconveniently
located facilities; (iii) untimely or ineffective notice of meetings;”* (iv) inadequate information
concerning agenda items;*® (v) fixing a record date that precedes the date the meeting is announced;**

12. Notice and proxy materials should be sent out sufficiently far in advance that recipients have time to

digest the information, to send documents to proxy holders and to solicit proxies from other
shareholders.

. Information should include full details of the proposed meeting, text of agenda items and proposed

resolutions, and a discussion of the pros and cons of items and resolutions sufficient for shareholders
to make an informed decision.

1. Ideally, the meeting date and the record date should be announced at the same time, and the record

date should be sufficiently in advance of the meeting to permit information to be sent to shareholders
regarding the meeting and proxies and voting instructions to be obtained from beneficial owners.
Setting arecord date in advance of a meeting is a desirable practice that should be encouraged as long
asthe record date is not too early (e.g. before the announcement date of the meeting) or too late. (See,
footnote 12, supra.) Under Delaware law, for example, the record date may be set no less than 10
days and no more than 60 days before the meeting. Realistically, however, 30-45 days advance is
usually necessary to obtain voting instructions from beneficial owners of a public corporation.
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(vi) unreasonable restrictions on persons who may serve as proxies; (vii) prohibitions on voting in
absentia; (viii) unreasonable restrictions on the ability of shareholders to place issues or initiatives on
the agenda and to ask gquestions of the board; (ix) vote by voice or show of hands; (x) failure to record
the conducting and outcome of meetings in ways that are verifiable.

87. Where the above practices can be corrected through simple changes in laws, regulations or
listing requirements, Asian policy-makers and regulators should effect these changes without delay.
In addition, company officers and directors should be directly responsible to shareholders for full and
faithful compliance with the rules governing meetings. Regulators (whether governmental or stock
exchange) should be authorised (but not obliged) to oversee company compliance, including attending
shareholder meetings as observers (at company expense, if appropriate), with the power to sanction
conduct that either violates the letter of norms or abuses their spirit. Finally, shareholders should be
permitted to record shareholder meetings with handheld electronic devices.

88. Liberalising proxy voting and voting in absentia should receive priority attention. The
provision of formal instructions by shareholders on the use of proxies should be facilitated. Listed
companies should be encouraged, at their expense, to hire independent and reputable professionals to
collect proxies and organise proxy procedures in a predictable manner. Moreover, shareholder
protection groups should be allowed to assist minority shareholders in consolidating their votes at
general shareholder meetings, including by way of proxy. Custodians and nominees should be able to
split or apportion their votes to carry out the instructions of the beneficial owners for whom they act.

89. Regulators and shareholder protection groups should together develop a set of rules and
practices to ensure integrity and transparency in the proxy process. Such rules should assign clear
responsibilities for reaching beneficia owners in the dissemination of information and in facilitating
their participation in the corporate decision-making process.

0. With respect to American Depository Receipts (ADR) and Globa Depository Receipts
(GDR), voting rights should be used in the best interest of holders instead of being automatically
transferred to management. Regional regulators should, to the extent it is within their jurisdiction, see
that depositories and custodians notify beneficial owners and exercise voting rights in accordance with
these owners' instructions. Listed companies should cooperate with custodians and depositaries to
facilitate timely receipt of voting instructions from beneficial owners of their shares, including holders
of depositary receipts. Subject to reimbursement, regiona custodians or depositaries should be
required to contract with reputable agents in relevant countries to distribute information and to collect
proxies or ballots.

91. The OECD Principles provide that “ingtitutional investors and nominee shareholders should
consider the costs and benefits of exercising their voting rights.” Roundtable participants have
emphasised that in applying this provision, ingtitutional investors and nominee shareholders
fiduciary obligations should militate in favour of exercise of voting and other rights. Participants
noted that assertion of rights by institutional investors and nominees encourages other shareholders to
assert their own rights and fosters a culture of shareholder activism that benefits equity markets
generally. The Roundtable has therefore concluded that regulators, shareholder associations, ingtitutes
of directors and other public- and private-sector bodies should encourage al shareholders to exercise
their rights vis-a-vis shareholder meetings.

92. Lastly, Roundtable participants identified practices such as fixing the record date before the

announcement of the shareholder meeting, and inadequate notice of meetings as practices that can
vitiate shareholders’ rights.

22



White Paper on Corporate Governancein Asia

93. The state should exerciseitsrights as a shareholder actively and in the best inter ests of
the company.
94, Over the last 15 years, corporatisation and privatisation of state-owned assets have occurred

on a mass scale throughout various regions of the world. Assets transferred from the public to the
private sector in former socialist countries account for a predominant portion of their gross domestic
product. In OECD-member countries, significant privatisation of state-owned assets has also taken
place. Though not constituting nearly as large a percentage of the overal economy as in the former
socialist bloc, privatised assets and concerns in OECD countries represent tens of billions of dollars
worth of market capitalisation.

95, OECD-member countries have amassed considerable experience, not only in privatising
assets, but in acting as a shareholder in partialy privatised firms. Based on this experience, certain
key elements for success stand out: (i) choosing as shareholder representatives, electing as directors
and appointing as officers only persons having sufficient authority, knowledge and experience to make
informed commercia decisions; (ii) insulating these representatives, directors and officers from
political pressures; and (iii) establishing evaluation criteria for these persons in ways that motivate
them to assess and take appropriate business risks.

96. While Asia has also experienced severa waves of privatisation (or disinvestment), a
significant percentage of Asian economies remains under state control. The degree to which specific
assets and concerns should be privatised is of course a matter for each country to decide. But, to the
extent that private persons have been permitted to invest in concerns and companies, the national
corporate-governance framework should protect these persons’ rights and equitable treatment.

97. Typical concerns with respect to partially-privatised companies arise when the state chooses,
elects or appoints as directors and officers civil servants (or other persons) who lack the authority,
background or interest to perform their roles. For example, decisions on how to exercise shareholders
voting rights are often left to civil servants having no clear mandate, business training or incentive to
evaluate and take business risks. These civil servants, wishing to avoid mistakes for which they may
be held accountable, decline to vote the state' s shares, thereby permitting management or other groups
to entrench themselves. In other cases, state-shareholder representatives delay or vote against major
transactions in order to avoid drawing attention to themselves. Finally, cases of the state's failure to
exercise its shareholders rights properly include electing or appointing ungualified senior civil
servants to board or executive positions either as perks or as aform of early retirement.

98. Civil servants or persons closely aligned with the government can be pressured to use their
positions to pursue political or socia objectives of the government at the expense of the company.
Such civil servants may also cause the company to enter into transactions for the private benefit of
themselves or persons connected with them. These behaviours constitute abusive self-dealing, and
rules regarding definition, disclosure and approval of “related-party transactions’ should take into
account the particular challenges presented by state ownership in listed companies.

99. A fina issue connected with state ownership is the lack of resources and capacity to monitor
and regulate companies at arm’'s length. The “golden share” the state retains in many privatised
companies can serve as a necessary surrogate for arm’ s-length regulation. To what extent the golden
share represents a moral hazard that retards both the development of professiona management and of
appropriate arm’s-length regulatory capacity is an open question that each Asian country must
consider. At aminimum, the golden share should be treated as atransitional device. In each case, the
state shareholder should commit itself to a specific period after which the golden share will expire or
be sold without its “golden” rights.
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100. Governments should intensify their efforts to improve financial-institution regulation,
supervision and cor por ate gover nance.

101. The regulation and governance of financial ingtitutions play a three-fold role in corporate
governance. The continuing need for equity capital often drives good corporate governance, since a
company’s track record with equity investors greatly determines its ability to raise funds through
secondary issuances. Where this need for equity is reduced by soft lending practices, companies have
less need to return to the equity market for additional capita and therefore less reason to care about
how the equity market views their governance. Second, effective monitoring by lenders can help
prevent or catch borrower problems or abuses that might otherwise go undetected by the debtor’'s
shareholders. Finaly, good financia-institution governance promotes returns to the institution’'s own
investors, which, in turn, promotes financial -system stability.

102. To varying degrees across Asian jurisdictions, the governance of financia institutions
(particularly banks) may have fallen short in one or more of the above categories. loan appraisal, loan
monitoring and returns to shareholders. In some countries, there have been instances where the
majority of private banks have been controlled by the same families that enjoyed controlling interests
in companies to which these banks extended substantia credit. Common ownership has led to abusive
self-dealing and slack lending practices. Even in cases that did not technically involve self dealing,
lending decisions in some jurisidictions have at times been based on the personal relationships
between lender and borrower management, rather than on the debtor-company’s ability to meet its
obligations. Needless to say, such conditions also led to poor monitoring of debtor companies and
failure to insist upon proper financial reporting.

103. Nor were such failures always the result of private self-dealing or personal favouritism. In
Asian countries where the government intervened extensively in lending decisions, there have been
cases where lenders displayed insufficient interest in obtaining good disclosure from debtor
companies. Governmental industria policies may also have exacerbated this situation in several Asian
countries, where banks enjoyed implicit understandings with governments that the latter would act as a
de facto guarantor for loans extended to companiesin targeted industries or sectors.

104. While an important place obviously exists in business for interpersonal trust and goodwill,
these elements should buttress, not replace, sound appraisal and monitoring. Financial-institution
managers and directors must institute systems that ensure sound risk assessment, lending practices and
an effective credit culture. Managers and directors must also clearly establish the financia
ingtitution’ s appetite for risk and put in place systems that compare the actual risk of lending practices
with regulatory requirements and the institution’s strategic plan. In addition, managers and directors
must ensure disclosure and transparency in financial reporting (including cross-border operations) as a
goad to prompt corrective action, rather than conceal poor performance in the hope that things will get
better.

105. Proper governance of financia ingtitutions also requires external governance pursuant to
banking regulations and implementation and enforcement of creditors' rights. These requirements are
discussed in greater detail in Chapter |11 below.

106. Asian jurisdictions should develop or enhance rules that prohibit officers, directors,
controlling shareholders and other insiders from taking business opportunities that might
otherwise be available to the company. At a minimum, prior to taking such an opportunity,
such persons should disclose to, and receive approval from, the company’s board or shareholder
meeting.
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107. In the course of their work, managers gather and evaluate various pieces of information used
to make business decisions. Where there is a controlling or significant shareholder, this shareholder
may also have access to such information and influence (officialy or unofficially) the decision-
making process.

108. Developed corporate-governance frameworks have established doctrines that prohibit
company directors and officers, as well as other insiders, from taking business opportunities that might
otherwise benefit the corporation (and all of its shareholders). The breadth of this doctrine varies
across jurisidictions. In some cases, fiduciaries and insiders may not take for themselves opportunities
where the company has an interest or expectancy.’ In other cases, fiduciaries and insiders are more
broadly prohibited from taking opportunities that fall within the company’s line of business or that are
“unfair” to the company.

100. The corporate-opportunities doctrine exists to prevent managers and insiders from using for
their own benefit information, insights or contacts developed through their relationship with the
company. Broader formulations of the doctrine aso discourage these persons from competing with
the company or putting themselves in postions where their loyalty might be questioned or tested. In
some jurisdictions, the prohibition on the taking of opportunities may be waived by the company in
much the same manner as related-party transactions are approved. Other jurisdictions, it should be
noted, apply strict categorical proscriptions.

110. As discussed previoudy, a particular feature of the Asian corporate landscape is a relatively
high concentration of family-run firms. Quite frequently, ownership control is effected through
extensive, interlocking networks of subsidiaries and sister companies that include partially-owned,
publicly-listed firms.

111 On the one hand, the use of such subsidiaries and sister companies permits investors not only
to place their money with the management team of their choice, but to direct this money to the markets
and industries in which particular subsidiaries specialise and which investors believe hold the greatest
potential for profits. On the other hand, by spreading operations across companies that have different
pools of minority shareholders, controlling insiders invariably create tensions and conflicts when
deciding how to allocate capital and business opportunities among these companies. The risks such
arrangements create for abusive self-dealing are discussed below. But, at a minimum, Asian
jurisdictions should develop or enhance doctrines prohibiting the taking of corporate opportunities so
that minority shareholders can enjoy greater protection from inequitable treatment caused by
controlling insiders shifting business opportunities to those companies in which they enjoy greater
cash-flow rights.

112. Asian legal frameworks should employ measures — particularly ownership attribution
rules—to improve identification of beneficial owners. Improved identification will also require
better international co-operation among regulators.

113. Rules governing the market for corporate control, insider trading and related-party
transactions cannot work without timely and accurate disclosure of beneficial owners. Abusesin such

1. The “interest” component of this approach usually refers to projects over which the company has an

existing contractual right. The “expectancy” component includes projects that, while not already
secured through an express contract, are likely, given current rights, to mature into contractual rights
at some future date. See, Prof. Eric Talley, “Complexity in Corporate Governance: The Case of
Corporate Opportunities,” presented at the Fourth Asian Roundtable on Corporate Governance,
Mumbai, India, 11-12 November 2002, available at: www.oecd.org/daf/corporate-affairs/.
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areas quite frequently involve the use of offshore corporate vehicles or holding structures controlled
by management or insiders.

114. In order to be effective, legal requirements for ownership disclosure should explicitly
address the case of parties acting in concert or controlled de facto or de jure by other interested parties.
To this end, courts and regulators should have sufficient investigatory and doctrinal powers to
construe ownership via attribution rules and to “look through” fictitious, sham or shadow
arrangements to identify beneficial owners.® Disclosure requirements should be backed by substantial
sanctions.

115. The duty to disclose one's beneficial ownership should also hold for ownership through
nominee accounts. Financial institutions entrusted with these nominee accounts, as well as registrars,
should have reporting obligations vis-a-vis issuing companies.” To the extent not already prohibited,
the use of bearer shares, common in Asia, should be phased out for listed companies.

116. Tracing of beneficial ownership also requires regional and international co-operation since
offshore companies and foreign agents are often used to mask the identity of the principals for whom
they act. Norms and practices developed in the tax, anti-money laundering and anti-terrorism fields
can serve as useful points of reference for international co-operation in the company law sphere. 8

117. Asian policy-makers should consider prohibiting listed companies from engaging in
certain types of related-party transactions, such as personal loans to directors, officers,
controlling shareholdersand other insiders.

118. Individual (or at least aggregate) director- and senior-executive-compensation
arrangements should be fully and accurately disclosed. Accounting for executive compensation
should reflect the economic impact of the compensation on the income statement and balance
sheet, aswell asthe fact such compensation isincurred for the performance of services.

1109. Abusive self-dealing represents the most pervasive problem of corporate governance.
“Basic” abusive self-dealing involves insiders buying from or selling to the company at prices that are
unfair to the company in relation to an arm’s-length standard. Abusive self-dealing also includes
insiders paying themselves excessive compensation or taking or using property that belongs to the
company or its shareholders. Finally, abusive self-dealing comprises insiders taking corporate actions
with mixed motives, such as where managers cause the company to pay a premium for the shares of a
would-be acquirer in order to forestall the loss of their managerial compensation and perks.

120. As in other regions, Asian legal regimes uniformly prohibit abusive self-dealing. But, two
challenges persist. The first is effective disclosure that an insider is a party to the transaction. The

16. A “sham” arrangement is one in which the form of the arrangement is intended to disguise its real

purpose or which is at variance with its real economic substance or business purpose. In common law
countries, this is an equitable doctrine applied by courts, although statutes can also provide rules for
attributing ownership. Civil law equivaents to such statutes include Sections 21-22 of the German
Gesetz Uber den Wertpapierhandel, and Arts. 233-9 of the French Code du Commerce.

. At least one Asian jurisdiction permits company management to disenfranchise shares with

undisclosed beneficial ownership.

18. See, Options for Obtaining Beneficial Ownership and Control Information: A Template, OECD
Publications (Paris 2002), and Behind the Corporate Veil: Using Corporate Entities for lllicit
Purposes, OECD Publications, (Paris: 2001).
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second is ensuring that self-dealing/related-party transactions take place only when they are fair to the
company.

121. The fact that insiders fail to disclose their involvement is in some sense a sign of progress:
self-dealing transactions typically go underground when they cannot take place openly. As discussed
in Pars. 112-116 above, what is required in these cases are greater investigative resources and tools to
expose and punish wrongdoing.

122. With regard to self-dealing/related-party transactions involving the properly disclosed
participation of an insider, it is important to remember that not all self-dealing/related-party
transactions are abusive, and that some — eg. executive-compensation arrangements — are
unavoidable.

123. A transaction between the company and its insider(s) is only considered abusive when the
price is unfair to the company by reference to the price the company would have received from an
unrelated party dealing at arm’s length. This arm’s-length standard, however, can be exceedingly
difficult to apply. Often, the pricing of transactions (including compensation arrangements) is
complex and requires the exercise of business judgment, which regulators and courts are reluctant to
second-guess. As a conseguence, corporate-governance frameworks typicaly first seek to apply
procedural safeguards. So, for example, a self-dealing/related-party transaction will become very
difficult to invalidate if: (i) it has been disclosed to the board and approved by a majority of non-
executive directors who are not parties to the transaction and who are presumed, prima facia, to
exercise independent judgement;*® or (ii) disclosed to and ratified by the general meeting of
shareholders.”

124. While the theory of independent, non-executive approval may hold some appeal, red-life
experience in Asia reveals shortcomings not unlike those in other regions. High ownership
concentration among Asian listed companies means that controlling shareholders usualy select the
entire board of directors. In these and similar cases, non-executive directors can fail to demonstrate in
practice the independent judgment required to make their consent an effective safeguard against abuse.
In other cases, non-executive directors assume their duties with an independent mindset but cease to
maintain it over time as their sympathies, or their interests, become too closely aligned with insiders.
Finally, passive or unknowledgeable non-executive directors can fail to scrutinise transactions closely
enough to apply informed, independent judgment, even if their level of activity may be sufficient to
shield them from liability for negligence.

125. Common responses outside of Asia to the failure of non-executive directors to perform as
desired include requiring that non-executive directors constitute a majority of the board, splitting the

19. In some jurisdictions courts or regulators may reserve the right to challenge transactions on the

grounds of unfairness even if such transactions have been disclosed to and approved by disinterested
directors. In practice, however, authorities are unlikely to attack such transactions absent evidence of
corruption in the process, such as incomplete disclosure, demonstrable bias on the part of disinterested
directors, or failure by disinterested directors to engage in even the rudimentary aspects of
deliberation.

2. In light of these difficulties, one respected commentator has suggested that because of the inherent

unfairness risks attending transactions between commonly controlled (but not wholly-owned)
affiliates, a transaction should not be approved unlessit is clearly advantageous (i.e. better than what
could be expected from an arm’ s-length bargain) to the subsidiary company. In Asia, the subsidiary
company would be the party to the transaction in which the controlling shareholders have the lesser
interest. See, Clark, op. cit. 11, pp. 180-89.
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position of chairman and CEO, more training of non-executive directors and more exacting definitions
of “independence”.?* In addition, many voices call for a return to, or development of, a “corporate-
governance culture” that takes the charge laid upon non-executive directors more serioudly.

126. The concept and use of non-executive/independent directorsisrelatively new in some Asian
jurisdictions, and there is a range of opinion among Roundtable discussants whether the responses
described above will improve matters. Increasing the number of non-executive directorsisintended to
stimulate more independent behaviour by the board, but might instead reduce the individua
accountability felt by any one non-executive director. Similarly, making non-executive directors a
majority of the board, like splitting the Chairman/CEO role, might improve independence, but might
also seriously erode the board's knowledge of the business of the company, as well as the authority
and accountability of executive management. Stepping back, the basic question before the Roundtable
has been whether a “more is better” approach to non-executive directors necessarily attacks the root
causes of bias and inaction. To use an analogy, if medicine has not been effective, will doubling the
dosage make it s0?

127. The need for greater training of, and higher expectations for, directors, on the other hand,
does find uniform support among Roundtable participants. Training, education and code-of-conduct
efforts (described in Chapter V) are viewed as more clearly striking at some of the root causes of bias
and inaction.

128. Given the extent and potential intractability of problems with non-executive directors,
Roundtable discussions have included policy supplements and aternatives to disinterested, non-
executive-director approval of self-dealing/related-party transactions that exist for listed companies.

129. A second safeguard against abusive self-dealing employed by some jurisidictions involves
approval or ratification of the related-party transaction by shareholders. Shareholder ratification
introduces an element of democratic “legitimacy”. Questions that arise in such cases are: (i) what is
the legal effect of ratification (i.e. absolute immunity from challenge or a shifting of the burden of
proof onto the party seeking invalidation of the transaction); (ii) whether the effect of ratification
varies with the kind of self-dealing/related-party transaction under attack; and (iii) whether interested
shareholders may participate in the ratification process.

130. Shareholder approval or ratification may be time-consuming and expensive, since it requires
distribution of proxy materials and convening of a shareholder meeting. In the view of some
commentators, collective-action problems may also raise practical concerns about the suitability of the
shareholder meeting as a forum for reviewing and approving/ratifying self-dealing/related-party
transactions.”

131 In sum, Roundtable participants have identified both disinterested director approval and
shareholder ratification as legitimate policy options in dealing with related-party transactions.
Opinions among participants have differed as to the superiority of one over the other, and as to
whether they should be viewed as dternatives, or be used in combination depending on the
circumstances.

132. A plausible aternative to relying upon independent directors or the shareholder meeting to
approvelratify self-dealing/related-party transactions may be to prohibit the company from engaging in

2. For afuller discussion of director “independence,” See, Pars. 318-321.

2. See, e.g. Clark, op. cit. 11, pp. 180-89.
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certain kinds of self-dealing/related-party transactions altogether. For example, a number of OECD-
member countries prohibit, or severely limit, loans from a listed company to its directors or senior
officers. Asian countries should consider the extent to which this “core” of prohibited transactions
should be expanded to include transactions such as: (i) purchases/sales of assets outside of the
ordinary course of business to insiders and their relatives; (ii) waiver of conflicts for senior officers to
do business with the company, etc. Such prohibitions would represent a hybrid approach, where
certain core self-dealing/related-party transactions would be prohibited outright, with disinterested,
non-executive-director approval, or shareholder ratification, applicable to other transactions.

133. Of course, one type of self-dealing/related-party transaction that cannot be prohibited are
executive compensation arrangements. Here, using independent, non-executive directors may
continue to represent the most effective policy option. But, it should be augmented. Firt, to deter
“sweetheart deals’, al executive compensation arrangements should be fully and accurately disclosed.
In this regard, Roundtable participants favour disclosure of individual compensation, but where such
disclosure is onerous, or dangerous to directors and senior officers, aggregate compensation may be
disclosed. In either event, to enhance comparability and transparency, these persons performance-
based and non-performance-based compensation should be reported separately.

134. Additionally, accounting for executive compensation should reflect the economic impact of
the compensation on the company’ s income statement and balance sheet, as well as the fact that such
compensation has been incurred for the performance of services. Treating the value of stock options
as current expenses is one way to reflect such impact. To aid directors in determining appropriate
compensation levels, regulators and sharehol der-protection groups should disseminate information on
executive compensation across companies and sectors. Shareholder and other private-sector groups
should also publish current data on compensation for business professionals (such as consultants and
attorneys) that can serve as rough benchmarks of market rates for professional business services.

135. Asian legal systems should continue to improve regulatory and judicial enforcement
capacity and even-handedness.

136. Enforcement problems often arise because regulators and courts face monetary and human
resource constraints, or lack the requisite legal authority to investigate wrongdoing or to fashion a
suitable remedy or deterrent. Improving regulatory enforcement also depends on leadership from the
upper reaches of government in support of integrity, independence and professionalism.

137. In Asia, much progress has been made in each of these areas. Much opportunity for further
progress remains. Implementing and enforcing shareholders rights and equitable treatment remain a
continuing challenge, as evidenced by extensive anecdotal evidence provided by Roundtable
participants of inaction or bias connected with capacity constraints, political influence and corruption.
Foreign investors feel themselves particularly vulnerable to these abuses.

138. Areas for active experimentation should include specialised company law courts and
investigatory and prosecutorial teams. Many emerging markets have found that such specialisation
permits more expert and expeditious handling of company law issues, as well as more sophisticated
and thorough investigation and sanctioning of wrongdoing.

130. Local law should permit shareholdersto initiate class-action or derivative suits against
directorsand other fiduciaries of the company for breach of fiduciary duty, for failureto comply
with disclosure requirements or for securities fraud. Mechanisms to discourage excessive or
frivolous litigation should not prevent or frustrate collective action by shareholders with
meritorious claims.
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140. Experience has shown that shareholders’ rights and equitable treatment depend upon
effective methods for shareholders to obtain redress for grievances at reasonable cost and without
excessive delay. Would-be minority shareholders become more willing to invest where they can
initiate judicial or administrative proceedings should they reasonably believe their rights have been
violated or that they have been treated inequitably.

141. With regard to shareholder-initiated enforcement, the shareholder suit enjoys long and
extensive development in globa practice. Where such suits are prevalent, they greatly augment
regulatory resources, placing the burden and responsibility of investigation and enforcement on the
shareholders themselves. There are two basic kinds of shareholder suit. In aderivative lawsuit, one or
more shareholders files suit on behalf of the company against the directors to recover losses suffered
by the company. In a shareholder class-action lawsuit, a group of shareholders file suit directly
against the directors or others for damages suffered by the shareholders. In common law jurisdictions,
there may also be remedies such as “unfair prejudice remedies’, with the underlying premise being a
shareholder’ s personal right to be treated fairly.

142. The mechanism of shareholder suits, like any mechanism, has drawbacks. Critics point in
particular to shareholder suits' potential for excessive or frivolous litigation. Consequently, many
legal systems have introduced provisions to protect management and board members against litigation
abuse. Protections include tests for the sufficiency of shareholder complaints, so-called “safe
harbours’ for management and board-member actions (such as the business judgement rule (See, Par.
285), aswdll as safe harbours for the disclosure of information. Some regimes require the losing party
to reimburse the legal expenses of the prevailing party. Legal reforms in the United States over the
last few years have also tightened the rules for shareholder suits to combat “professiona plaintiffs’,
who stir up litigation in the hope of extorting a settlement from the company.

143. In the end, each legal system must try to strike a balance between allowing investors to seek
remedies for infringement of their rights and avoiding excessive litigation. Many countries have
found that dternative adjudication procedures, such as administrative hearings, mediation or
arbitration procedures organised by the securities regulators or other regulatory bodies, are an efficient
method for dispute settlement, at least at the level of first instance.

144. Roundtable discussants have noted that Asian business cultures often prefer quiet, informal
dispute resolution as away for all parties involved to “save face” and to keep their business affairs out
of the public eye. In addition, some Asian legal traditions and political systems prefer to provide
shareholder redress through agency enforcement rather than through shareholder-initiated
administrative proceedings or private litigation. In fact, afew Asian regimes currently fail to provide
for shareholder derivative or class-action suits while other Asian jurisdictions have in place rules or
practices that substantialy lessen collective-action suits' usefulness as a means of shareholder redress.
Such rules include requiring plaintiff shareholders to own a significant percentage of outstanding
shares, imposing high court filing fees, and other mechanisms that discourage litigation without
reference to the merit of the underlying claim.

145. The OECD Principles do not insist upon the availability of derivative or class-action suits,
but rather call for shareholders to enjoy “opportunities for effective redress for violation of their
rights” and for the corporate-governance framework to “ensure ... the board’s accountability to the
company and the shareholders.” Local jurisidictions therefore have flexibility in providing redress and
ensuring accountability through administrative action or informal dispute resolution. But, if agency
enforcement or informal dispute resolution prove insufficient to give shareholders opportunities for
effective redress (or to ensure the board's accountability), a legal regime is obliged to pursue other,
less-preferred policy options, including private litigation.
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146. There is a clear trend in Asia favouring broader use of collective action. It is unclear
whether this trend has in fact been driven by dissatisfaction with administrative or informal
mechanisms, by reappraisal of the relative merits of collective action (or relative risks of excessive
litigation), or by other factors. Whatever the cause(s), Roundtable participants view shareholder
collective-action lawsuits as a tested and useful means for providing redress and ensuring
accountability that should be available to shareholdersin all Asianjurisidictions.

147. Expanded use of collective-action lawsuits rasies the questions of: (i) whether derivative
actions should be preferred over class actions (or vice versa); (ii) and how jurisdictions should think
about the balance between promoting collective action and discouraging frivolous liltigation.

148. No consensus has emerged from the Roundtable on the derivative versus class-action issue.”®
Much depends on local circumstances and local experience. One Roundtable expert from Korea has
noted that derivative suits, to be successful, ultimately require the management of the company to take
action against directors.** This managers have sometimes refused to do. There have also been cases
in Korea where shareholder plaintiffs prevailed in their derivative suit only to have company
management refuse to collect the award from the director-defendant. In other cases, company
management has refused to reimburse prevailing shareholder plaintiffs for their legal costs,
necessitating further litigation

149. Consequently, in the view of this expert, such difficulties, where they exist, militate in
favour of class-action suits.

150. At the same time, participants from other jurisdictions have expressed the view that
derivative actions either better suit their own local conditions or currently provide the redress and
accountabiltiy called for by the OECD Principles.

151. As noted above, where collective-action rights exist, the issue of excessive or frivolous
litigation invariably arises. Par. 142 briefly mentions severa mechanisms intended to curtail such
litigation. Where mechanisms have the practical effect of hindering litigation, rather than litigants,
Roundtable discussions have sought to distinguish between mechanisms that take into account the
merits of underlying clams and those that do not.*®> The Roundtable’s view is that mechanisms to

3. An additional policy option involves use of a public ombudsman having power to sue on behalf of the

company or its shareholders without demand, or that demand should not be a requirement where, for
example, it would be futile.

2. See, Prof. Jang Hasung, “Empowering Shareholders Rights: Derivative and Class-Action Lawsuits,”

presented at the Fourth Asian Roundtable on Corporate Governance, Mumbai, India, 11-12 November
2002, available at: www.oecd.org/daf/corporate-affairg.

5. For example, under the US Private Securities Litigation Reform Act of 1995, only the “most
representative lead plaintiff” may serve as lead plaintiff. In addition alitigant may not serve as a lead
plaintiff more than five times in three years. These rules are intended to prevent a “race to the
courthouse” to file suit and to deter “professional plaintiffs,” who stir up litigation in the hope of
extorting a settlement from the company. While these rules impede individual litigants, they do not
impede litigation on the underlying claim. Compare these rules to a requirement that the losing party
pay the prevailing party’s legal costs or that the plaintiff file a court fee equal to 5% of the damages
claimed. The payment-of-expenses rule deters litigation but takes into account the underlying merit of
the claim, since someone with a highly meritorious claim will have a low probability of paying the
other side's legal costs. The 5% filing fee, by contrast, deters all litigation, irrespective of the merits
of the underlying claim.
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discourage excessive or frivolous litigation should not have the effect of preventing or frustrating
collective action by shareholders with meritorious claims.

152. Instituting, or broadening, class-action and other collective-action remedies will require time,
effort and resources. “Complex litigation” is aptly named. In addition to changes in substantive and
procedural law, judges, lawyers and court administrators will require training. Here, use of specialised
courts, at least in the early phases of implementation or expansion, may offer particular advantages. In
addition, technical-assistance organisations can greatly facilitate knowledge transfer and exchange of
experience.

I1. Therole of stakeholdersin corporate gover nance
Introduction

153. An essential part of corporate governance concerns persons and groups considered
“stakeholders’.  Stakeholders include resources providers to the company, such as investors,
employees, creditors and suppliers. In addition, companies face the expectations of outside groups
like civil society and communities in which the company operates.

154. The formal role and rights of stakeholders arise from various sources. company law, labour
law, contract law, insolvency law, etc. Respecting these rights therefore represents an obligation on
the part of the company and its management rather than an act of grace or goodwill. Here, managers
and directors have affirmative duties to ensure the company’ s compliance.

155. In Asia, however, the legal aspects of stakeholders rights often have less impact than
cultural norms based on respect for seniority, reciproca duties and informal/private dispute resolution.
Where control restsin private hands, a patriarch-dominated family or aliance of relatives, in-laws and
long-time friends usually controls even the largest companies. In these circumstances, duties of
reciprocity based on cultural norms can give rise to expectations of secure employment. Similarly,
customer and supplier interactions are understood as long-term relationships built on mutual trust, with
an obligation to resolve disputes quietly and informally. Where the state is a major or controlling
shareholder, as is often the case in Asia, stakeholder interests are often given considerable weight
although enforcement can a so be complicated by the state having, in effect, to police itself.

156. The informal nature of Asian stakeholder/company interaction can produce real and lasting
benefits for stakeholders that equal or exceed those offered through more formalistic approaches based
on “rights’. Legalising a stakeholder claim, in the sense of recasting that claim as a right, involves
both costs and benefits. Companies may be less generous when extending formal benefits than when
acting informally. Flexibility and capacity for organic growth can aso be hindered. At the same time,
formalising the stakeholders’ claim as a right can offer greater clarity, both with respect to what the
claim is and to how much it costs the parties and society. Formalised rights can also bring into play
social ingtitutions and international norms concerned with the vindication of rights.

157. In implementing stakeholder objectives, therefore, a place exists for both informal claims
and formal rights, the balance between the two shifting with time and circumstance. In this regard,
current trends in the Asian business climate may increase the role of formal legal rulesin reaising and
enforcing stakeholders' objectives. These trends include: (i) diminishing sources of cheap capital that
can be lent or invested on less-than-arm’ s-length terms to friends and family; (ii) increasing foreign
competition that requires businesses to become more efficient and threatens both job security and
settled customer/supplier relationships; (iii) increasing global trade opportunities that, to be exploited,
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require dealing with strangers; and (iv) increasing demands of foreign investors for a say in
management and oversight, and for more transparent internal controls.

Recommendations

158. Company, commercial and insolvency laws and the judicial system should help
creditors enforce their claimsin an equitable manner, in accordance with principles of effective
insolvency and creditor rights systems.?®

150. Creditors represent a crucial class of stakeholder, particularly in emerging economies that
lack robust sources of equity finance. Of course, legitimate differences of opinion can arise among a
country’s policy-makers regarding the balance to be struck between debtors' and creditors’ rights.
Once struck, however, this balance must be enforced consistently and reliably for a country to
represent a credible and desirable destination for debt capital.

160. Since the Asian financia crisis of 1997, most Asian countries have reformed their
insolvency laws and procedures. In large part, the focus has been on: (i) establishing limited life,
specialised bodies to deal with non-performing loans; (ii) introducing new rescue procedures to
generally out-dated, insolvency regimes; and (iii) developing informal workout practices.

161. Progress to date has been real and has been substantial. The effort, ingenuity and, in some
cases, personal bravery of the many people responsible for this progress deserve recognition. At the
same time, a significant gap has opened between theory and practice, between rules and their
implementation. In part, this gap arises from the inescapable growing pains of assimilating in a few
short years rules, practices and attitudes that took decades to evolve in developed markets. On the
other hand, by focusing on and adopting some of the more advanced aspects of devel oped-market
insolvency regimes, many Asian economies have failed to put in place the fundamentals that make
these advanced aspects work.

162. The main task of public officialsin protecting creditors' rightsis straightforward: enforce the
law. Improved enforcement requires strengthened institutional capabilities, which in turn require
training, knowledge transfer, and leadership to eradicate corruption. The public must develop
confidence that the skill and resolve exist within the government to improve judicial and regulatory
enforcement.

163. To deal meaningfully with creditors' rights now and in the future, Asian regimes should also
continue to work on the fundamentals of security interests, insolvency laws and insolvency
procedures. A few of the most important are:

e Instituting insolvent-trading laws that make directors liable to creditors for company debts
incurred while the company was insolvent or entering the “ zone of insolvency”.

» Instituting fraudulent-conveyance laws that permit recapture of company assets (including
cash) that are transferred without fair and full consideration and that leave the company
insolvent shortly after the transfer.

%. The World Bank has developed draft Principles and Guidelines for Effective Insolvency and Creditor

Rights Systems that can serve as an internationally recognised framework for national insolvency and
creditor rights systems.
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» Putting in place credible liquidation procedures and efficient secured-transaction processes.
These procedures and processes form the backbone of an insolvency regime. They permit
prompt disposal of moribund businesses and force the managers of potentially viable
businesses to negotiate real and rapid restructuring. Failed attempts to restructure in atimely
fashion should lead to automatic and efficient liquidation, so as to protect creditors and to
reallocate resources to more productive uses.

e Creating the right dynamics for restructuring. For a troubled debtor, “insolvency” must
come early enough in the debtor’s decline that the debtor still has the prospect of being
restructured into a viable business. In thisregard, cash-flow tests for insolvency (rather than
bal ance-sheet tests) should become the norm.?” In addition, restructuring procedures, even
where the debtor remains in possession, must provide creditors an independent review by
gualified experts of the debtor’'s business, its prospects and options for restructuring.
Restructuring works best when the debtor is co-operative and independent and expert
advisers are engaged to review the business and to devise restructuring plans. Triggers and
incentives are also needed to push or entice parties into restructuring — often these take the
form of insolvent trading laws (mentioned above) or central-bank provisioning and loan-
classification rules;

* Requiring that restructuring “fix the business’. Many distressed Asian businesses need
substantial operational and managerial restructuring to become viable. Because of the large
number of family owner-managed businesses in Asia, replacing management can be
particularly difficult. But, it must be possible. The threat of replacement is often sufficient
to produce an informal workout; but, the fact of replacement is sometimes necessary to save
the business.

* Reforming lending practices. Bulk sae of non-performing loans to asset-management
companies (AMCs) has retarded the development within banks of expertise in handling
distressed debt. Nor have many banks, with notable exceptions, sufficiently improved risk
analysis and credit-quality control so that the mistakes of the past will not recur. From a
long-term perspective, failure to reform lending practices may prove to be the greatest
missed opportunity of the emergency steps taken to deal with the 1997 financial crisis.

164. Companies should develop policies and procedures that promote awareness and
observance of stakeholders' rights. To this end, gover nments should also introduce protections
againgt retaliation for employeeswho report problems and abuses (i.e. “ whistleblowers”).

165. The OECD Principles provide that “[t]he corporate-governance framework should assure
that the rights of stakeholdersthat are protected by law are respected.”

166. Companies should raise awareness of stakeholders legally protected rights and should
tranglate this awareness into everyday compliance. For example, companies should develop and
provide employee and shareholder handbooks that specify rights, entitlements and avenues for redress.
Employee handbooks should describe company policies and procedures on matters such as benefits,
reporting unsafe working conditions, discrimination or harassment, etc. Companies should also put in
place procedures to investigate complaints and information on wrongdoing coming from employees

. A company is cash-flow insolvent when it is unable to pay its debts as they come due. The company

is balance-sheet insolvent when its liabilities exceed its assets (and its equity is therefore negative).
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and other stakeholders. Such procedures should be backed by legal protections against retaliation for
employees who report problems and abuses.

167. Developing and publishing such procedures enable the company to improve compliance, to
professionalise behaviour and to insulate the company from the unauthorised and illegal behaviour of
rogue employees and supervisors. These policies can also have the collateral benefit of attracting and
retaining talented employees.

168. Policy-makers and private-sector organisations can assist in this effort by producing easy-to-
understand pamphlets that can be incorporated into company handbooks and distributed to employees
and other stakeholders. Technical-assistance organisations should support the development of such
materials, as appropriate.

1609. To preserve and promote reputational goodwill, directors (and policy-makers) should
not only take into account the interests of stakeholders but communicate to the public how these
interests are being taken into account.

170. Reputational goodwill constitutes a company’s capacity to generate additional returns due to
the positive associations the public has for the company and its products. Companies annually spend
tens of billions of dollars to establish these associations in the public mind, whether with regard to the
high quality or cutting-edge design of company products, the friendliness or dedication of company
staff, or the company’ s good corporate citizenship.

171. Recently, the relevance of reputational goodwill to company profits in Asia has manifested
itself through consumer boycotts and protests arising from working conditions and pay in Asian
factories, where labour has been perceived as vulnerable. Over the last severa decades, Asian
companies have attracted investment and manufacturing orders by offering an environment of lower-
cost labour and less burdensome regulation. Wealthier markets have begun to scrutinise this
environment of late and to punish companies that are perceived as straying too far from home-country
labour, environmental, competition and anti-bribery norms, even if such companies fully comply with
laws in the country of manufacture. To assist directors and managers of companies operating in these
environments, internationally recognised standards, such as the OECD Guiddines for Multinational
Enterprises, have been promulgated.

172. Companies should establish internal redress procedures for violation of employees
rights. Governments and private-sector bodies should also promote the use of mediation and
arbitration in providing redress.

173. The OECD Principles state that “[w]here stakeholder interests are protected by law,
stakehol ders should have the opportunity to obtain effective redress for violation of their rights.”

174. External redress for violations of stakeholders rights is the preserve of state bodies,
including agencies and courts. However, corporate-governance frameworks have an interest in
devel oping non-governmental redress mechanisms as well. In the employment area, where companies
have developed internal redress mechanisms, stakeholders' rights can often be protected and satisfied
at lower cost to al concerned. Early intervention by the company can build confidence and goodwill
among employees and avoid lawsuits that can damage the company’s finances and reputation. While
ingtitutionalised consultation mechanisms represent a useful means for enhancing employee relations,
such mechanisms have remained rare in Asia. However, they may play a larger role should more
flexible labour arrangements begin to supplant a cultural norm of lifetime employment in exchange for
total alegiance to management.
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175. Outside of the employment area, the company’'s use of non-governmental redress
mechanisms, such as mediation and arbitration, can vindicate stakeholders' rights while furthering the
company’s interests. Such mechanisms can also offer the advantages of privacy and confidentiality so
highly valued by Asian business culture.

176. The public and private sectors should continue to develop performance-enhancing
mechanismsthat encour age active co-oper ation between companies and employees.

177. The OECD Principles provide that “[t]he corporate-governance framework should permit
performance-enhancing mechanisms for stakeholder participation.”

178. There are numerous types of performance-enhancing mechanisms. A common one in OECD
countries is works councils, which under certain conditions must be consulted on mgjor corporate
actions. Other mechanisms provide incentive compensation for individual or collective performance.
Among the most popular of these are cash bonuses and equity bonuses, either in the form of options or
shares.  Equity-participation mechanisms can include employee stock ownership plans and
contributions to individua pension plans. The motivation for such plansis to encourage employees to
think and to act like owners by giving them stock in the company. Recent business failures in the
United States have underscored, however, the importance of risk allocation in company-sponsored
schemes, as well as problems that arise from restrictions placed on the ability of individuals to sdll
shares held by their plans as and when they desire.

179. Employee stock ownership plans have also been used as vehicles for management
entrenchment. To the extent such plans are permitted by local law, voting rights of sharesin the plan
should be used solely to further the interests of plan members and should therefore be under the
control of parties independent from management. Plan officers and directors should be accountable as
fiduciaries for the discharge of their duties.

V. Disclosure and transparency
Introduction

180. Disclosure and transparency affect both a company’s operations and its performance as an
investment. Operationally, rigorous disclosure and transparency systems enable management and the
board of directors to allocate resources rationally and to run the business in accordance with strategic
plans. In this respect, disclosure and transparency to managers and directors influence the company’ s
ability to generate cash flows, itsintrinsic value.

181. From an investment perspective, full, accurate and timely disclosure of information permits
the market to determine what this intrinsic value is. Effective disclosure and transparency also help
set investors' level of confidence that intrinsic value is not being siphoned off or wasted by managers
or insiders.

182. The intrinsic value of cash flows, combined with investors confidence in their ability to
enjoy these cash flows, determines a company’s extrinsic, or market value. A similar relationship
obtains at the macroeconomic level. Good systemic disclosure generates confidence in market
integrity. As a result, capital flowing to equity and debt markets will fully and fairly reflect the
underlying value of the national economy. Consequently, disclosure and transparency not only affect
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individual companies performance and market valuation, but greatly influence a national economy’s
ability to attract domestic and foreign investment.

Overview of Legal Frameworks and Disclosure Practicesin Asia

183. The watershed event for disclosure and transparency in Asia was the 1997 Asian financial
crisis. The crisis made obvious and urgent the remaining challenges that Asian regimes faced in
strengthening disclosure rules and enforcement.”

184. Most Asian countries have responded to these challenges by undertaking significant reforms.
Many countries, such as China, Hong Kong China, Maaysia, Singapore, Chinese Taipel and Thailand,
have introduced more rigorous disclosure rules. In addition, some, including Thailand, now aso
display greater assertiveness in monitoring and enforcing rules and regulations.

185. Within the corporate sector, broader (but by no means universal) recognition is developing
that more extensive disclosure, including disclosure made on a continuous basis, is both necessary and
desirable. Thistrend is matched by higher local demand for information and business news, spurred in
part by increasing levels of domestic retail ownership, as well as the financia burdens assumed by
taxpayers as a result of the crisis. Where observed, a new consciousness in the boardroom for better
disclosure can be traced, at least in part, to the increasing sensitivity of directors to media criticism.

A. Disclosure of material information

186. Financial Information. Financia information constitutes the bedrock of disclosure. For
many investors, the quality of financial disclosureis central to their investment decisions. In the years
leading up to the 1997 crisis, disclosure was too frequently inadequate; financial statements not only
failed to present the company’ s true financial condition but were often highly misleading.

187. There is now broad agreement for more rigorous and thorough disclosure of the financial and
operating results of companies. In recent years, some Asian countries have taken significant steps to
improve financial disclosure, including the adoption of internationa accounting standards (“1AS”).

188. Consolidated Reporting. One particularly significant reform in some jurisdictions has been
the introduction or enhancement of consolidated financia reporting for corporate groups.
Conglomerates dominate the corporate landscape in many Asian countries. These conglomerates are
largely family-controlled and can hide the weak financial condition of holding companies by shifting
losses to subsidiaries. By, in effect, zeroing out intra-group transactions, proper consolidated
reporting helps to nullify intra-group loss-shifting and other “paper” transactions that obscure
underlying economic performance. There has been much attention and progress on implementing
consolidated reporting in recent years. Further progress will require the incorporation and application
of flexible attribution rules that take into account beneficial ownership disguised through nominees
and other intermediaries.

1809. Non-Finanical Information. Since financial statements do not present all information that is
material to investors, comprehensive disclosure also includes non-financial information. Such non-

3. The severity of the crisis varied among Asian countries. Hong Kong China and Singapore, which had

comparatively better-established corporate-governance and banking-regulation systems, were less
affected than other Asian countries.
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financial information often proves fundamental to understanding the opportunities and risks of
investing in an enterprise.

190. Recent reforms in many Asian countries have improved non-financial disclosure. For
example, certain jurisdictions now require disclosure of corporate-governance structures and practices
and directors' remuneration. The stock exchanges in some Asian markets, such as China, Hong Kong
China, Madaysia, Singapore and Chinese Taipe require disclosure of deviations from a code of
conduct while some stock exchanges, such as in Pakistan, additionally require an external auditor’s
report on a company’ s disclosure of code compliance. Correspondingly, investorsin Asiaincreasingly
voice adesire for better non-financial disclosure.

191. Salf-Dealing/Related-Party  Transactions. Disclosure of sdf-dealing/related-party
transactions (between affiliated companies or between the company and controlling shareholder(s) or
manager(s)) is strong in some Asian countries and weak in others. In Maaysia, the Kuala Lumpur
Stock Exchange has recently broadened the definition of related-party transactions to capture a wider
range of self-dealing activities. In Pakistan, recent steps include disclosure of accounting policies for
related-party transactions in annual accounts, along with enhanced disclosure in directors' reports to
shareholders on the company’s transfer-pricing policy. Regionally, less progress has taken place in
applying attribution rules and investigatory techniques to identify levels of beneficia ownership that
should trigger protections against inequitable treatment.

192. Information on Directors and Key Executives (Executive Officers). With certain exceptions,
companies in Asia generaly provide scant information on the backgrounds and remuneration of
directors and key executives.

193. Management Discussion & Analysis. For many Asian companies, management discussion
and analysis (MD&A) of results of operations, financial condition and significant risk factors lack
substance. MD&A should complement the financial statements and provide a deeper insight into the
company than is possible solely by examining financial statements.®

194. Forward-Looking Satements. Asian companies often provide little guidance on future
trends and uncertainties affecting the company. These forward-looking statements, if well-grounded
and properly qualified, provide insights into material issues facing a company not otherwise captured
in financial statements and disclosures.

2. See, IOSCO Public Document No. 141, “General Principles Regarding Disclosure of Management’s

Discussion and Analysis of Financia Condition and Results of Operations,” 10SCO Technical
Committee (February 2003).
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B. Standards of accounting, financial and non-financial disclosure, and audit

195. Accounting Standards. Accounting standards are generally set on a country-by-country
basis. National law typically mandates that listed companies comply with accepted accounting
standards. Such standards are usually developed through close collaboration among relevant
governmental agencies, private-sector experts and the sdlf-regulatory organisations of the accounting
and audit professions. Generaly, the process for developing or refining standards involves submitting
proposed innovations and changes for extensive public comment before they come into force.

196. Disclosure rules and requirements for non-financial disclosure, meanwhile, generally
originate from securities regulators and stock exchanges.

197. Audit Standards. While audited financial statements are often mandated by securities
regulation or stock exchange requirements, what constitutes compliance with audit standards is rarely
legislated, although the right to practice as an auditor may be subject to state regulation, with focus on
ensuring auditor independence.

198. Asian laws generaly require compliance with national standards, which increasingly reflect
international norms, such as IAS and ISA, as standards setters have recognised the practical and
reputational benefits that accrue from using benchmarks which enjoy widespread acceptance.® The
current degree of convergence should not be overstated, though. While most Asian countries have
stated that their standards broadly align with IAS, national variances and exceptions from “full 1AS’
exigt in light of differing conditions that obtain in individual jurisdictions.

C. Annual audit by an independent auditor

199. Laws across Asia reguire publicly-traded companies to have their financial statements
audited by an independent auditor. Thereis a great range across Asian jurisdictions, however, in the
capabilities, experience, standards, and practices of external auditors. In some instances, the quality
and independence of audits have fallen short. With degrees of frequency that vary by jurisidiction,
auditors have approved financial statements that vary greatly from existing accounting standards, even
after allowing for wide discretion in characterising specific events and treatments. Asin other regions,
shortcomings arise from a combination of factors, which may include bias, inexperience, ignorance
and negligence.

%0. International Accounting Standards (IAS) are increasingly becoming the benchmarks for accounting

and have been endorsed for multinational securities offerings and cross-border listings by the
International Organisation of Securities Commissions (I0SCO) and the Bank for International
Settlements. |AS and International Standards of Audit (ISA) were also identified as the key standards
to follow by the Task Force on the Implementation of Standards of the Financial Stability Forum
(FSF). Theworld’s largest accounting firms and the International Federation of Accountants (IFAC),
which represents the accounting and audit profession on the international level, support the use of both
IAS and ISA. The FSF also identified the IOSCO Objectives and Principles of Securities Regulation
as a key standard to follow and the IOSCO International Disclosure Standards for Cross-Border
Offerings and Initial Listings by Foreign Issuers provide specific guidance on the content of non-
financial disclosure.
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D. Fair, timely and cost-efficient access to information

200. Periodic Reporting. In Asia, the mgjority of stock exchanges require quarterly or at least
semi-annual reporting to the authorities. China requires listed companies to submit audited annual
reports within four months after the company’s year end; from 2002, all Chinese listed companies
must also provide unaudited quarterly reports. Singapore has recently shortened the deadline for
distributing annual reports from six months after a company’s year-end to five months. Pakistan has
shortened the deadline from six months to four, and Hong Kong China has shortened the deadline
from five months to four. In Malaysia, the Kuala Lumpur Stock Exchange (KLSE) requires quarterly
reporting of unaudited accounts and issuance of annual audited accounts and reports within four
months and six months, respectively, of a company’'s year-end. Chinese Taipel requires listed
companies to disclose quarterly reports reviewed by a certified public accountant within one month
after the end of the first and third quarters, with the audited annual report due four months after the
year-end. All public companies are required to disclose the previous month’s relevant reports before
the 10" of each month, audited annual financial reports within four months after the end of the fisca
year and audited semi-annual financial reports within two months after the end of every half fiscal
year. Elsewhere in the region, many stock exchanges have recently strengthened the requirements for
immediate reporting of price-sensitive information. Notwithstanding stronger enforcement in some
Asian countries, in others, companies have routinely submitted disclosure documents to the authorities
after the prescribed deadlines without penalty.

201. Electronic Reporting. Like countries in other regions, Asian jurisdictions have moved to
integrate new technological developments into their existing disclosure regimes. In Thailand and
Chinese Taipei, for example, the securities commission has introduced electronic filing of disclosure
reports.

Recommendations

202. Asian Roundtable countries should work towards full convergence with international
standards and practices for accounting, audit and non-financial disclosure. Where, for the time
being, full convergence is not possible, divergences from international standards and practices
(and the reasons for these divergences) should be disclosed by standards setters, company
financial statementsshould repeat or reference these disclosur eswherereevant.

203. The quality of information disclosure depends on the standards under which it is prepared
and presented. The OECD Principles identify three types of standards that underpin a strong
disclosure regime: accounting, audit and non-financial disclosure.

204. With regard to accounting standards, Roundtable experts and business leaders have
described how international standards facilitate comparability of information across different
jurisdictions. As a result, even if a proposed national standard is “better” than its internationa
counterpart, the value of comparability may militate in favour of adopting the international standard.
This dituation may be particularly true for smaller jurisdictions, where cross-jurisdictional
comparability may yield greater relative benefits. Adoption of established and tested international
standards also permits greater devotion of loca resources to implementation and enforcement and
helps to insulate standards setters from external pressures (See, Pars. 249-254).

205. At present, jurisidictions in Asia diverge widely in the degree to which they have adopted

international standards and practices such as IAS. For some jurisdictions, full convergence represents
areatively short and easy step. For others, full convergence can involve along and difficult journey.

40



White Paper on Corporate Governancein Asia

As regiona regulators and practitioners know, international standards can be complex and hard to
introduce; a move to full compliance with IAS can also impose substantial costs, requiring additional
training and financial and human-resource commitments at the company, professiona firm and
standards-setter levels. Moreover, under certain market conditions, a shift in accounting standards can
sharply cut property values and reported earnings, potentially destabilising markets and financia
systems. For these and similar reasons, local conditions from country to country may require adoption
of standards, such as IAS, individualy (rather than all at once) and/or at differing speeds. But, such
local conditions should neither be used to politicise the standards-setting process nor to encourage the
adoption of standards that diverge from internationally-recognised benchmarks. During the transition
to full convergence, standards setters should disclose where local standards and practices diverge from
IAS (and the reasons for these divergences); company financial statements should reference specific
disclosures where they apply to specific items and yield materially different results.

206. In recommending full convergence as a goal to be achieved over time, Roundtable
participants have therefore recognised the practical challenges imposed by local conditions. At the
same time, however, Roundtabl e participants encourage regional standards setters to address analytical
and policy concerns connected with standards through active participation in the international-
standards-setting process. In this respect, the Roundtable believes that regional standards setters
should focus on influencing international standards while they are being formulated, rather than
justifying deviation from such standards after they have been issued. To this end, Asian countries,
individually and as a group, need to ensure their full involvement with international standards-setting
bodies, such as IASB and IFAC, as well as with international organisations that contribute data and
policy analysis to the international standards-setting process.

207. In sum, the Roundtable’s view is that while full convergence with international standards
and practices may be challenging Asian regimes should nonetheless establish it as a goal to be
achieved over time. As a transitiona measure, international standards might be applied initialy to
listed companies (or at least the largest thereof) and the consolidated financial statements of corporate
groups. In addition, jurisidictions that wish to establish standards that go beyond IAS and ISA should
do so via supplementary disclosures.

208. All Asian countries should continue to strengthen regulatory ingitutions that: (i)
establish high standards for disclosure and transparency; (ii) have the capacity, authority and
integrity to enforce these standards actively and even-handedly; and (iii) oversee the
effectiveness of self-regulatory organisations.

209. To be effective, regulators must have a sufficient number of highly-trained personnel to
monitor company compliance and to ensure that accounting and auditing self-regulatory organisations
carry out their responsibilities. In addition, regulators and shareholders must also have at their
disposa a range of options for sanctioning wrongdoing by accountants, auditors, company officers,
directors and insiders and/or for seeking redress. Finally, underlying these requirements, must be
leadership from the upper reaches of government that establishes a mandate for active and even-
handed enforcement and that sets an example of integrity and professionalism.

210. The 1997 crisis exposed severe and urgent capacity-building and enforcement challenges for
securities regulators and stock exchanges across the Asian region. With a few exceptions, Asian
regulatory regimes lacked the institutional capacity and authority necessary to ensure company
compliance. Asin some other regions, regulators may also have lacked the ingtitutional capacity or
authority to ensure proper performance by self-regulatory organisations in the accounting and auditing
professions. In some cases, adoption of disclosure-based regulation aso added substantially to
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monitoring and enforcement burdens. Lastly, in more than a few cases where regulators had evidence
of law-breaking, bias, palitical influence and corruption permitted wrongdoers to escape punishment.

211. Challenges in Asia are heightened by the prevalence of family control among many of the
largest publicly-traded companies. Such companies may hesitate to disclose problems and setbacks
because managers and controlling shareholders have much of their personal wealth tied up in shares
and also because they fear reputational harm and loss of face from disclosure of poor results.

212. Roundtable participants have recognised that much progess has been made in these areas
over the last few years and that more progress is needed. Priorities include further developing the
human and monetary resources of regulatory institutions, as well as training and exposure to effective
policies and practices from other countries. The range of sanctions available for deterring and
punishing wrongdoing should be broadened, as should mechanisms that augment investigatory
resources, such as legal protections for whistleblowers. Finally, Asian regimes must further strengthen
cultures of integrity, professionalism and even-handedness.

213. Securities regulators, stock exchanges, self-regulatory organisations and investor
groups should continue to educate companies and the public regarding the value and uses of full,
accurate and timely disclosure of material information. Asian regimes and all stakeholders
within them should strive for a corporate culture in which managers and directors internalise
the need for good disclosur e practices.

214. Good disclosure requires the provision of material information. Material information is
information the omission or misstatement of which could influence the economic decisions made by
the users of information. In this area, companies often express concern about the costs of complying
with disclosure requirements while regul ators wish to ensure that the information demanded genuinely
furthers regulatory objectives.

215. Applying the concept of materiality in developing disclosure requirements helps companies
and regulators to decide what information is truly relevant. The general definition of materidity,
however, may lend itsef to differing interpretations. In Asia, where interpretation in practice has been
rather liberal, a number of companies have falen significantly short of national and international
standards.

216. Disclosure shortcomings identified by Roundtable participants in some jurisdictions have
included:

* Insufficient disclosure of related-party transactions;

* Hiding of large enterprise debts through related-party transactions and off-balance sheet
financing, such as cross-guarantees within corporate groups,

* Insufficient reporting of contingent liabilities, particularly loan guarantees granted to related
and unrelated parties,

* Insufficient segment information that would have revealed the risks related to specific
sectors such asred estate; and

* Failureto use mark-to-market accounting where appropriate.
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217. Where necessary, Asian regulators should revise their disclosure rules to eliminate these
shortcomings.

218. In addition, Roundtable participants have reiterated the need to raise awareness of
shareholders’ and the public’s right to corporate transparency. Regulators, shareholder associations,
chambers of commerce, business groups, institutes of directors, and self-regulatory, academic and
professional organisations must take part in this effort. Multilateral financia ingtitutions should set an
example by requiring good disclosure practices from entities in which they have invested. Technical-
assistance agencies should provide resources and know-how to educate the public, as well as company
managers and directors. The overall goal of these efforts should be a corporate culture in which
managers and directorstreat proper company disclosure as a benefit to the company and internalise the
need for good corporate disclosure practices.

219. To promote free and vigor ous investigation and reporting by news organisations, local
defamation and libel laws should be narrowly tailored.

220. Roundtable participants have particularly stressed the role played by a free and vigorous
press in promoting disclosure and transparency. On a day-to-day level, the press gathers and
disseminates information of interest to the investing public. More broadly, the press helps establish
behavioural norms among managers, shareholders, regulators and other public officials. Finadly,
Roundtable participants have noted that a significant percentage of enforcement actions have begun
with press reports of wrongdoing and that close press coverage promotes vigorous and even-handed
enforcement of the law.

221. In some Asian jurisdictions, liberally enforced defamation and libel laws have been used to
stifle reporting on corporate or state-enterprise wrongdoing. Highly reputable news organisations
have been required to retract stories and to pay large settlements rather than risk regulatory shut-down
of their operations or imposition of substantial damages in a national court possibly subject to local
politcal pressures.

222. In light of the essentia functions of the press in promoting disclosure and transparency, the
Roundtable encourages Asian jurisdictions to enact defamation and libel laws that are narrowly
tailored to avoid threatening or censoring of responsible news organisations.

223. Managers and insider s (including directors and substantial shareholders) should have
obligations to disclose structures that give insders control disproportionate to their equity
ownership. Similar disclosure obligations should apply to material self-dealing/related-party
transactions.

224, In some countries, cross-shareholding is frequently used to obtain control of companies
without having to acquire significant equity stakes. While cross-shareholding may strengthen ties
between companies that conduct extensive transactions with one another, it also protects groups of
affiliated companies from hostile takeover and may therefore congtitute a device used to shield
management from accountability. At the least, such cross-shareholding should be disclosed.

225. Off-balance sheet items such as cross-guarantees, which have been extensively used among
Asian conglomerates to secure loans for companies from the same group, and financial derivatives
contracts should aso be disclosed.® These instruments can drive entire groups of companies into

3. Although these instruments may be captured in the financial statements, they may need to be further

discussed as key risksin the non-financial disclosure section.
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bankruptcy with little warning to the general public. At abroader level, undisclosed off-balance-sheet
financing also increases systemic risk to the economy where such financing is widespread.

226. Most Asian jurisidictions already impose disclosure obligations of the type recommended;
for these jurisidictions, this issue largely involves clarifying and strengthening the obligations and
improving implementation and enforcement. In this regard, Roundtable participants have noted that
disclosure of control structures, cross-shareholdings and self-dealing/related-party transactions remain
especially germane to Asia. As discussed in Pars. 117-134, there have been instances where
controlling shareholders have exploited their positions to engage in abusive self-dealing.

227. All Asian jurisdictions should strive to develop disclosure regimes in which companies
disclose material information on a continuous, timely and equitable basis.

228. As noted above, timeliness in disclosure requires information to be provided when it is till
relevant to the market. Companies should therefore disclose: (i) routine company information on a
periodic basis (quarterly, semi-annually or annually); and (ii) price-sensitive information on a
continuous basis.**

229. Price-sensitive information includes key management changes, mgjor transactions, losses of
major customers, significant changes in the company’s economic environment, major litigation,
insider trading, default on debt, insolvency filing, etc. With respect to quarterly, semi-annual and
annual disclosures, excessive time lag between the date of the disclosure document (i.e. the date of the
balance sheet or the time period of a cash flow statement) and the date it is released to the public may
make such disclosure useless.

230. To ensure that information released to the public remains relevant and useful, periodic
reports should be filed with the authorities as soon as practicable after the end of the relevant reporting
period. To realise these objectives, regulators and stock exchanges should establish mechanisms to
monitor companies for compliance.

231 Of course, for proper disclosure, timeliness is necessary but not sufficient. Disclosure will
fail to achieve its purpose unless it is aso equitable, i.e. unless it promotes a “level playing field” for
al investors. This goal requires all market participants to have access to material information at the
same time and with equal ease. Information does not strengthen financial markets if it is available to
only a select few participants or provided so late that it is no longer relevant.

232. At present, some countries allow major shareholders to have privileged access to
information. Roundtable experts have discussed how such “privileges’ exacerbate informational-
asymmetry and insider-trading problems that undermine market integrity.

233. Severa jurisdictions have taken steps to address these problems, and others should follow
their example by, for example, prohibiting asymmetrical disclosure and trading on material, non-
public information. To ensure wide dissemination of information, companies should concurrently
release information to the public through various channels, such as press releases, filings with the
authorities and posting information on company websites.

. See, |OSCO Public Document, “Principles for Ongoing Disclosure and Material Reporting by Listed

Entities,” IOSCO Technical Committee (October 2002).
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234. Regulator s should explore the opportunites created by new technologies to enhance the
fairness and efficiency of the disclosure process, including submission and dissemination of
financial and non-financial information by electronic means.

235. The internet promises to be a powerful tool for better governance by offering widespread
access to information at low cost. New technologies, including electronic filing of disclosure
documents to regulators, rea-time reporting of company performance, webcasting of analysts
meetings, and rapid and widespread dissemination of company goals and policies should be
expeditioudy adopted and integrated into reporting and disclosure systems. Where necessary,
jurisdictions should amend company laws and stock exchange rules to facilitate the use of new
technologies. Finaly, standards and procedures for release of information should evolve in light of
the increased capabilities and expectations generated by technological innovation.

236. Companies should be encouraged to disclose information that goes beyond the
requirements of law or regulation. Where stock exchanges require listed companies to comply
with cor porate-gover nance practices or codes, annual reports should state whether or not the
company (and its management) have complied and, if not, the extent of, and reasons for, non-
compliance.

237. Recent reforms in many Asian countries have improved non-financial disclosure. For
example, certain jurisdictions now require disclosure of corporate-governance structures and practices,
directors remuneration and audit and non-audit fees paid to independent auditors. The stock
exchanges in some Asian markets, such as Hong Kong China, Malaysia, Singapore and Chinese
Taipei, require disclosure of whether a listed company has complied with a code of conduct. In
Pakistan, there is an additional requirement that such disclosure be reviewed by an externa auditor,
whose report is included in the annual report. Practices such as the above should enjoy more
widespread adoption.

238. Securities commissions, stock exchanges and professional organisations should exercise
oversight and enforcement of standards for accounting, audit, and non-financial disclosure.
These bodies should have authority to impose appropriate sanctions for non-compliance.

230. Although standards of accounting and auditing are high in several Asian jurisdictions, the
level of implementation can be unsatisfactory, even among the largest corporations and most reputable
auditing firms. Prior to the Asian crisis, many companies in the region failed to follow the prescribed
national or international accounting standards when preparing their financial statements.

240. Levels of compliance depend in part on the strength of the monitoring and enforcement
capacity enjoyed by self-regulatory accounting and auditing bodies over their members. How
effectively these bodies make use of this capacity can, in turn, depend in part on the degree to which
they are subject to monitoring and supervision by governmental regulators.

241. A properly functioning audit profession relies heavily upon professional organisations to
address shortcomings in performance and ethics through a combination of education, oversight and
discipline. In the view of Roundtable participants, areas that require attention in Asiainclude training,
enhancement of local audit standards, and the development of standards on independence and ethics
that incorporate international benchmarks. In addition, professional organisations must introduce clear
and credible sanctions for auditors who fail in their duties. Until recently, many such professional
organisations were self-regulatory. A view current among some influential policy-makers, however,
recommends that within each jurisdiction, auditors (and by extension professional auditor
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organis%ions) should be subject to oversight by a body that acts, and is seen to act, in the public
interest.

242, International accounting and auditing firms should apply the same high professional
and ethical standards across different markets.

243. Accounting, like other professions, requires the exercise of judgement in interpreting and
applying rules and standards to complex or novel factua situations. The discretion inherent in such
judgement, of course, creates the potential for manipulation. All too often, professionals within the
company, and outside professionals whose income depends upon the company’s favour, yield to
pressure from management to present the company’s operating results and financial condition in a
manner that is other than unqualifiedly fair and accurate.

244, In Asia and other regions, companies often employ strained reasoning, or even subterfuges,
to “manage” their reported earnings. The auditor’s role is to ensure that the financia statements
produced by management and its interna accountants accord fully with applicable accounting
principles. Recent debacles in the United States and other developed jurisdictions underscore that
disclosure and transparency cannot exist without thorough, independent and scrupulous performance
of the audit function.

245, A spirited international debate is now underway over the quality of standards for auditor
independence and auditing practices® Reform efforts and proposals include: (i) placing the
company’s auditor under the control of an audit committee of the board of directors made up entirely
of non-executive directors, one of whom must have financial expertise; (ii) restricting the fees auditors
may generate from non-audit work (and disclosing the nature of this work); (iii) requiring periodic
rotation of audit partners or even of audit firms; (iv) requiring notice of the withdrawal or replacement
of the auditor or an audit-committee member (with disclosure of the reasons therefore); and (v) reform
of quality assurance procedures. Finally, the extent to which consolidation of the accounting and audit
industries has affected ethics and professionalism is under review.

246. In some Asian countries, professional auditor organisations tolerated wide variances in
interpretation of applicable accounting or auditing standards, resulting in audits of dubious quality.
Consequently, investors were assuming significant risks of which they were not fully aware.

247. Finaly, some Asian jurisdictions suffer from a shortage of qualified accountants. In some
cases, a company’'s accountants may not be sufficiently familiar with the applicable accounting
standards and thus, are unable to apply those standards properly when preparing the company’s
financial statements.

248. Continuous application of high professional standards by international accounting and
auditing firms should help individual Asian jurisdictions to improve local expectations and practices
for accounting and auditing.

249, Governments in each country should adopt measures to ensure the independence of
standards setter sand the transparency of their activities.

3. See, 10SCO Public Document No. 134, “Principles of Auditor Oversight,” 10SCO Technical
Committee (October 2002).

. I SA have yet to receive the acceptance enjoyed by |AS in the accounting sphere.
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250. In addition to technical competence, the independence of any standards-setting body is
critical to protecting market and corporate integrity. Powerful interest groups can influence the
drafting of regulations and standards, and may also influence subsequent enforcement.

251. Roundtable participants have commented how, in some Asian countries, poorly paid public-
sector officials are particularly vulnerable to outside influence. In Asia, as in some other regions,
intensive lobbying may also prevent the adoption of rigorous standards and standards setters
experience heavy pressure to decrease or weaken disclosure requirements contrary to the public
interest.

252. All Asian regimes should have, or put in place, measures to insulate standards setters from
undue external pressures. One measure that circumvents pressure is the adoption of international
standards without any modifications for local conditions (See, Pars. 202-207).

253. Securities commissions and stock exchanges should require listed companies to disclose any
change of auditor and to explain the reasons for the change.

254. While auditors acknowledge that they work for shareholders, in practice, as described by
several Roundtable presenters, auditors are hired by, dea directly with, and are paid by company
management and the board. Disclosure of the reasons for a change of auditor by listed companies will
help to protect the independence of auditors by deterring management from changing the auditor
merely because management disagrees with the auditor’ s findings or opinion.®

V. Theresponsibilities of the boar d
Introduction

255. The board of directors serves as a fulcrum balancing the ownership rights enjoyed by
shareholders with the discretion granted to managers to run the business. In this regard, the board of
directors should exercise strategic oversight of business operations while directly monitoring,
measuring and rewarding management’s performance. The board should aso ensure the integrity of
accounting and financial-reporting systems and oversee the process of disclosure and communications.

256. The board’ s responsihilities inherently demand the exercise of judgement. Guiding business
strategy, determining an appropriate corporate appetite for risk or selecting a chief executive from a
pool of candidates involves decision-making that cannot be reduced to a mechanica series of steps.
Monitoring and supervisory functions may comprise a range of reasonable approaches. In the end,
healthy corporate profits do not guarantee that directors performed well, nor losses prove that directors
were careless or incompetent.

257. While corporate-governance frameworks encompass both legal and behavioural norms, the
wide discretion generally granted to directors means that behavioural norms play a particularly
significant role in guiding director behaviour. No legal norms, however refined, can contemplate
every situation in which a director might find himself. Moreover, a director wishing to abuse his
position, either for his own benefit or that of a manager or shareholder, can often mask his own
misbehaviour by going through the motions of proper deliberation prescribed by legal norms. As a

®. Malaysia, for example, is considering statutory changes to require disclosure to regulators of reasons

for removal of an auditor, or for an auditor’s resignation or refusal to stand for re-appointment.
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consequence, while Roundtable participants have pointed out numerous opportunities for bettering
Asian legal norms, participants have also uniformly identified the nurturing of appropriate behavioural
norms as a key to improved board performance.

258. Essential behavioural norms for directors include: informed and deliberative decision-
making, division of authority, monitoring of management, and even-handed performance of duties
owed to the company and to shareholders as a class. Roundtable participants have emphasised that
these norms apply universaly, while allowing for local and regiona cultural differences in how they
are implemented and enforced. Moreover, firms aspiring to global competitiveness must increasingly
demonstrate their directors' faithfulness to these standards.

259. The above norms stand in contrast to business practices that often prevail in family or
closely-run firms, where a single family or group appoints the entire board of directors. The
governance of such firms often relies upon private, informal decision-making, deference to authority
and loyalty based on long-term personal relationships; in such cases, even if legal norms clearly fix
directors' duties, human nature and cultural patterns can lead to divided loyalties. The relatively large
number of listed, family-run firms in emerging markets makes the transition to internationalised
behavioural norms particularly important and challenging.

260. Behavioural norms also affect shareholders and regulators. For both cultural and practical
reasons, Asian shareholders often prove reluctant to litigate or to assert formally their legal rights.
This reluctance places greater pressure on regulators and prosecutors and raises capacity and
infrastructural challenges for Asian corporate-governance frameworks.

Overview of Legal Frameworksand Key Board Practices

261. Lega frameworks for board operations reflect the diversity in history and development
among Asian states. Hong Kong China, India, Pakistan and Maaysia, for example, have common law
frameworks. Thailand and the Philippines have frameworks based on French civil law, while China,
Chinese Taipei and South Korea draw upon German civil-law traditions. State ownership of
enterprises remains strong, particularly in China and India. With respect to companies in private
hands, the insider model is widespread; family control predominates, not only among privately-held
firms but also among listed companies.

262. The last few years have seen dramatic changes in Asian corporate-governance frameworks.
Reform trends include smaller boards operating increasingly in committee structures, greater use of
independent directors, and greater specificity asto what constitutes “independence”. Stock options for
directors have also become more popular (though no clear pattern has emerged with regard to their
disclosure or accounting treatment). Based on activity in China, Korea, Malaysia and Chinese Taipsi,
there appears to be a nascent trend favouring greater use of collective action by shareholders in
ensuring the board's accountability. Finaly, while there has been considerable interest and activity
within Asian legidatures in improving corporate governance, private-sector actors, particularly stock
exchanges and ingtitutes of directors, play an increasingly important role.

263. Board Sructure. All Asian countries require listed companies to have a board of directors.
Unitary board structures predominate, with China and Indonesia having dual board structures and
Chinese Taipei requiring representatives of unions of company workers to make up at least one-fifth
of the board of state-owned enterprises.
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264. Responsibilities. Asian frameworks typically grant the board general supervisory power over
management and the business operations of the company. In addition, boards usually oversee certain
business-monitoring functions and approve extraordinary transactions. These functions and
transactions include: appointment and compensation of senior managers, remuneration of the board
members themselves, review and approval of budgets and strategic plans, mgjor transactions outside
the ordinary course of business, significant changes to the company’s capital structure, organisation
and running of shareholder meetings, etc. Some of these items, such as mgjor transactions and
changes to capital structure, additionaly require shareholder approval. The board's authority is
generally limited only by those matters reserved exclusively for decision by the general meeting of
shareholders.

265. While the board as a whole may act on almost all matters, it usually may also delegate its
work to committees. There is a general trend favouring establishment of board committees
(particularly audit committees), but Asian countries diverge on the extent and source of rules in this
area. For example, audit committees are required by law in Singapore, and by listing requirementsin
India, Malaysia, Pakistan and Thailand. In Hong Kong China, audit committees are currently required
for Growth Enterprise Market (GEM) companies and are expected shortly to be made mandatory for
listed companies under the listing rules of the Main Board. In the case of the other committees, they
are generally only recommended, with exceptions such as the remuneration committee for Indian
listed companies, and certain requirements imposed on specific types of companies (such as large
companies in Korea and banks in Singapore).

266. Director Qualifications. Asian jurisdictions differ as to whether legal entities may serve as
directors, with a minority of Asian countries permitting such service. With respect to service by
natural persons, severa Asian countries have established minimum age requirements for directors,
with Malaysia establishing a maximum age limit (70 years) that may be waived by a three-quarters
vote of the shareholder meeting. Several countries further limit directorships to persons of good
character. Typically, there are bright-line disqualifiers such as a conviction for fraud or a declaration
of bankruptcy. In some cases where the statutory restriction is vaguely worded (e.g. “moral
turpitude”), regulations or listing rules provide more concrete guidance. Finaly, there appear to be
very few requirements for substantive knowledge or experience, with a Philippine rule requiring bank
directors to have minimum educational or practical experience representing arare example.

267. Number of Directors/Number of Independent Directors. The number of directors serving on
the board of listed companies may range from as few as two to an unlimited number. In practice,
some Asian boards have numbered 20 or more directors, a size that probably inhibits, rather than
promotes, group cohesion and monitoring.*® There is a clear trend towards smaller boards, but this
trend appears driven by recent requirements that independent directors constitute a percentage of the
board, rather than by a desire to pare the board to a workable size.

268. With respect to independent directors, pre-financial-crisis rules typically did not require non-
executive/independent directors, or at most mandated that one or two such independent directors serve
on the board. Norms established since the crisis, mainly through regulations or listing requirements,
now provide for at least one or two independent directors and, increasingly, for a minimum percentage
of independent-director participation on the board, generally from 25% to 50%. As noted above,
minimum percentage requirements are a likely cause of shrinking board sizes, since a smaller board
requires fewer independent directors.

36. Boards of this size often include executives near the end of their careers who have been relieved of

significant line or staff responsibilities, suggesting that the board is not viewed as an important
decision-making body.
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269. Definition of Independence. The mandate for independent directors means little without an
effective definition of “independence”. Asian rules typicaly exclude persons related by blood or
marriage to management, as well as employees of affiliated companies. More refined definitions
require independence both from management and from major or controlling shareholders. Some
jurisdictions also exclude representatives of companies having significant dealings with the company
in question.

270. The issue of “independence’ remains problematic, though. Roundtable participants have
noted that however precise the definition of “independence’, or rigorous its enforcement, legal norms
by themselves cannot ensure that “independent” directors will act independently. Thisis a chalenge
Asia shares with the rest of the world.

271. Director Liability. Directors are generally charged with carrying out their duties diligently
and in good faith, although Asian frameworks differ in the extent to which they articulate these duties
or elaborate them with case law. There is dso a diversity of approach in establishing collective and
individual liability. Typically, cases of collective liability arise only in situations where the act
undertaken was so clearly improper (e.g. violation of law, abusive self-dealing) that no director acting
in good faith would have condoned it.

272. A breach of duty can generate civil, administrative and/or criminal liability. Civil liability
for directors varies within the region, particularly in the extent to which shareholders may initiate
actions against directors. A few jurisdictions, notably Korea and Chinese Taipei, have recently made
it much easier for shareholders to file suit; most countries, on the other hand, permit shareholder suits
but put in their way procedura hurdles that render collective actions impractical. In addition, many
Asian regimes currently lack mechanisms for collective shareholder action, such as a class-action suit
or an ombudsman seeking damages on behalf of shareholders. A trend in favour of collective action is
developing, however. The common law systems of Hong Kong China and Malaysia have established
experience with derivative-action suits. In 2003, a Chinese court of first instance agreed to
consolidate the individual suits of a company’s aggrieved shareholders into a common action. Alsoin
2003, a new Chinese Taipel investor-protection law legalised class actions (with assignment from at
least 20 claimants). Chinese Taipel aso amended its Code of Civil Procedure to allow genera forms
of class actions. Hong Kong China is in the process of drafting amendments to the Companies
Ordinance to permit statutory derivative actions which are expected to be introduced into the
Legidative Council in mid-2003. Legislation permitting derivative or class actions is currently under
consideration in Korea and Thailand.

273. The generally weak, though improving, position of Asian shareholders to pursue civil actions
leaves state-initiated administrative or criminal proceedings as the principal avenues for director
accountability. Here, as a general matter, administrative penalties, though perhaps large in relation to
national per capita income, are insufficient to deter lawbreaking at the listed-company level, while
crimina sanctions are rarely sought and even more rarely imposed.

274. Board Remuneration. Several Asian jurisdictions, such as India and Korea, place limits on
the cash compensation awarded to directors, either as a flat amount or a percentage of profits. Stock
options, though rarely used previoudly, are becoming increasingly popular. Asin other regions, there
appears to be no settled practice in Asia on shareholder approval of director compensation, of
disclosure of such compensation, or of requirements that directors take a portion of their remuneration
in company shares.
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Recommendations

275. Efforts by private-sector institutes, organisations and associations to train directors
should be encouraged. Such training should focus on both discharge of fiduciary duties and
value-enhancing board activities. International technical-assistance organisations should
facilitate these efforts as appropriate.

276. The OECD Principles provide that “[b]oard members should act on afully-informed basis, in
good faith, with due diligence and care, and in the best interest of the company and the
shareholders.”®” Thisformulation lays out the basic elements of adirector’ s fiduciary duty.

277. The need to act on a “fully informed” basis demands a base level of experience and
competence on the director’s part. Qualifications required of an effective director include financial
literacy, an understanding of the strategic planning process, an understanding of human resource
development and an ability to understand and execute the specific responsibilities imposed on the
board. At the end of the day, to be fully informed, the director must be aware of what he needs to
know and must either have, or be able to acquire, this knowledge.

278. A number of private Asian organisations and associations have or are developing voluntary
director-education and training programmes. Regional institutes of directors and national stock
exchanges have played a prominent role in these efforts. Important roles also exist for chambers of
commerce, trade associations, professional associations and societies, business roundtables, business,
law and accounting schools at universities and similar organisations at the international, regional,
national, state/provincial and municipal/local levels. International technical-assistance organisations
can assist in funding and developing programmes and materials.

279. The above programmes aim not only to improve the qudifications and performance of
current directors but to expand the pool of candidates from which directors can be selected. For this
reason, certification and training programmes should not lead to creation of a closed “guild of
directors’ in which only those who have completed certain training or received specific credentials
may serve.®

280. Education and training efforts should not only cover directors basic legal and governance
duties but also substantive areas such as financial literacy, understanding and monitoring internal-
control systems, developing business strategies, risk policies, budgets, and the like. Materias should
also provide concrete analytical frameworks on subjects such as the metrics to be used in assessing
performance of senior management and the board, valuing alternative business strategies, etc.

281. Director organisations can further the above efforts by promulgating codes of ethics for
directors and by establishing disciplinary procedures for organisation members found to have violated
fiduciary duties or ethical strictures.

282. Though not expressly prohibited by the OECD Principles, the concept of legal entities
serving as directors is problematic. Such service permits different persons to attend different board

37 OECD Principles, Section VV.A.

3. In light of this concern, Malaysia mandates training, but only after a person has been selected as a

director. Assuming that training classes remain open to all and that training is straightforward, of
reasonable scope, complexity and duration, the Malaysian approach might serve as a guide to other
countries.
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meetings, detracts from accountability to shareholders and from meaningful exercise of an informed
franchise to select specific individuals as directors based upon expectations that such persons are
experienced, competent and will discharge their fiduciary duties. Where still permitted, the practice of
legal entities serving as directors should therefore be eliminated as soon as possible.

283. Voluntary or “comply or explain” codes of conduct for directors should be developed
and disseminated by private-sector organisations, with appropriate support from international
technical-assistance providers.

284. The OECD Principles require directors to act “with due diligence and care”. This standard,
like others, is contextud; it arises from a blend of law, regulation and appropriate private-sector
practices.

285. Effective practices typically grant directors wide latitude in deciding the business affairs of
the company. Thislatitude means that directors should not be held liable for the consequences of their
exercise of business judgement — even for judgements that appear to have been clear mistakes — unless
certain exceptions apply. These exceptions include fraud, conflicts of interest and failure to engage in
the basic activities of the director’s role (such as attending meetings, seeking to inform oneself and
deliberating meaningfully before making important decisions). The rationale for this relatively
“hands-off” policy isthat courts and agencies are ill-suited to second-guess the business judgement of
directors and that if these state bodies began to do so there would be no end to the litigation and
administrative actions that would result.

286. Roundtable participants have identified poor director attendance, preparation, and
participation, as well as lack of a*“healthy scepticism” on the part of directors, as features of the Asian
context requiring change. In this regard, the Roundtable process and this White Paper seek to change
this context by widening it, by bringing into view a global perspective on what constitutes “due
diligence and care’.

287. Codes of conduct can further director performance by publicly detailing the minimum
procedures and effort that make up “due diligence and care’. These codes serve to educate both
directors and the investing public. A number of Asian countries have promulgated codes, either
through private-sectors organisations (including stock exchanges) or regulatory bodies. In some cases,
these codes adopt a phased approach, either toughening the rules for al companies’ directors over time
or placing higher demands on the directors of larger companies. Further refinement and adoption of
codes of conduct should be encouraged, with international technical-assistance providers supporting
thiswork, as appropriate.

288. Because reputable “expert” sources often disagree as to what constitutes effective practices
and because these practices change over time, codes of conduct should remain voluntary. This said,
imposing “comply or disclose” requirements on listed companies might represent a useful middle
ground between voluntary and mandatory codes. Asian companies wishing to commit legally to
heightened good governance practices can incorporate code provisions into their constituent and
governing documents. At a minimum, all companies should issue an annua corporate-governance
report detailing establishment and actions of key committees, involvement of independent directors,
related-party transactions considered by the board, etc. For this system to be credible, however, both
shareholders and regulators must have means of verifying compliance and disclosure.

289. Much work remains to be done educating and evaluating directors and would-be directors
with regard to due diligence and care, but it should also be recognised that a number of Asian

52



White Paper on Corporate Governancein Asia

countries have already brought formal expectations for director performance in line with the most
developed global practice.

290. Attribution rules should impose fiduciary duties and liabilities on “shadow” directors
asaway to discouragether existence.

291. In Asia, board appointees frequently include persons who clearly lack the experience or
capacity to inform themselves fully. In some cases, low-level employees or inexperienced relatives of
controlling shareholders find their way onto boards as straw men meant to cover for “shadow”
directors. Such shadow directors do not occupy board seats themselves but are the real decision-
makers. In other cases, a simple dearth of suitable candidates leads to the appointment of the clearly
unqualified.

292. At least two OECD-member countries in the Asia/lPacific area, Australia and Korea, have
developed attribution rules to impose liability upon shadow directors. Among non-OECD-member
countries in Asia, Malaysia has also instituted such rules, while the Hong Kong China Companies
Ordinance applies to any officer of the company and any person in accordance with whose directions
or instructions the directors of the company are accustomed to act. Other Asian jurisidictions should
follow suit.

293. One simple way to promote appointment of substantively qualified directors is to require
disclosure of directors’ backgrounds, education, training and qualifications, as well as relationships (if
any) with managers and shareholders. Companies should also disclose their nomination and selection
processes for directors. Such disclosure requirements might not only deter companies from appointing
clearly incapable directors, but might also indicate, where such directors have in fact been appointed,
that a shadow director is pulling the strings.

294, Sanctions for violations of fiduciary duty should be sufficiently severe and likely to
deter wrongdoing.

295. The good faith requirement imposed on directors obliges them to honour the substance as
well as the form of their duties. In Asia, asin other regions, procedures to monitor management, such
as reviewing related-party transactions, become meaningless where directors do not try to exercise
informed independent judgement or take to heart the interests of the company and all of its
shareholders.

296. Some commentators have suggested that a strong deference to superiors prevalent in many
Asian companies impairs the ability of well-meaning directors to assert themselves against authority.
Of coursg, it is possible that some directors are so uninformed of their duties as to be ignorant of the
person(s) to whom their loyalty is owed. It is also possible that directors might in good faith display
extreme deference to business decisions of family patriarchs and CEOs. However, in cases where
directors have actively colluded to strip the company’s assets, such efforts to disguise malfeasance
evidence that directors have both known, and wilfully violated, their fiduciary duties.

297. Asian legal systems establish varying degrees of liability for directors misdeeds. In some
cases this liability is collective, in some cases individual. However structured, liability should take
into account the severity of the offence (e.g. breach of duty of care versus breach of duty of loyalty),
as well asthe degree to which the company should answer for the misdeeds of itsdirectors. Finaly, as
noted above, liability should also attach to shadow directors, who effectively exercise the authority of
directors through straw-man directors.
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298. Where the law does provide for fines, however, the maximum penalty provided for by law,
though large in relation to nationa per capita income, is sometimes inadequate to deter wrongdoing at
the listed-company level. Also, the deterrence value of a sanction is measured not only by its severity,
but by the likelihood that it will be imposed. Policy-makers should therefore bear in mind that at
times a crimina penalty requiring a high burden of proof can be less effective than a milder
administrative or civil penalty that is easier to impose.

299. An additional type of sanction involves disgualification from serving as a director.
Typically, this penalty is imposed after a director has been found to have committed fraud or
knowingly to have breached fiduciary duties resulting in damages to shareholders or a company and
has been deemed by a court or agency to be unsuitable to serve as an officer or director of a public
company.

300. Disqualification can be a severe penalty for an executive director, particularly one having a
substantial equity stake in the company. The potential for expropriation of such an individual’s wealth
through administrative or judicia abuseis great. Consequently, while disqualification from service as
an independent or non-executive director may be an appropriate pendty, its use with respect to
executive directors should be carefully considered.

301. Boards should put in place procedures that will regularise and professionalise the
performance of board functions and clarify decision-making. Such procedures should include
evaluation of individual director performance based on criteria established at the beginning of
the evaluation period.

302. The OECD Principlesidentify the following key functions of the board:

1. Reviewing and guiding corporate strategy, major plans of action, risk policy, annual budgets
and business plans, setting performance objectives;, monitoring implementation and
corporate performance; and overseeing major capital expenditures, acquisitions and
divestitures.

2. Selecting, compensating, monitoring and, when necessary, replacing key executives and
overseeing succession planning.

3. Reviewing key executive and board remuneration and ensuring a formal and transparent
board nomination process.

4. Monitoring and managing potential conflicts of interest of management, board members and
shareholders, including misuse of corporate assets and abuse in related-party transactions.

5. Ensuring the integrity of the corporation’'s accounting and financial reporting systems,
including the independent audit, and that appropriate systems of control are in place, in
particular, systems for monitoring risk, financial control and compliance with the law.

6. Monitoring the effectiveness of the governance practices under which it operates and making
changes as needed.

7. Overseeing the process of disclosure and communications.
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303. Board Function (1) relates to business operations that generate cash flows and often receive
less attention than the remaining functions, which focus more on preventing waste or diversion of
these cash flows. Whereas these latter functions place directors in an arm’s-length role vis-a-vis
management, Function (1) should be essentially collaborative. The tensions between oversight and
collaboration mean that proper board functioning must take into account the human dimension of
board/management interaction. A board that fears to question or confront management will fail to
provide the guidance and oversight required for good governance. On the other hand, a board that
involves itself too much in operational detail or that performs its role as a check and evaluator of
management in too adversarial a manner may discourage management from confiding in the board or
from using it as a resource and sounding board for problems and opportunities. Developing a
relationship of mutual trust, respect, communication and confidence between management and the
board therefore represents a key component of successful corporate governance, even if it cannot be
mandated or implemented through a definite set of rules.

304. Given the high level of ownership concentration in Asia, imbalances between the board and
the management typically involve a relatively permissive board, since, in practice, management and
the board are appointed by and answerable to a controlling shareholder group. Even in this context,
however, Roundtabl e discussants have noted that the board can and must play arole in Function (1) by
devel oping review-and-guidance processes that require management to organise and present strategies,
plans and policies in a systematic and substantiated manner. Similarly, the development of procedures
in the board’s monitoring and supervising work can improve the quality of decision-making by
requiring that “gut instinct” be augmented by data and analysis. Board deliberations and the
documentation prepared for the board should be properly recorded as a way of fixing responsihility,
encouraging professionalism and developing ingtitutional memory. In this area, general counsel,
outside genera counsel and corporate secretaries can play productive roles.

305. With regard to corporate secretaries, Roundtable participants highlighted two main points.
First, every listed company board should include a capable corporate secretary, whether he is state-
certified, a board member who has undertaken specific training or an outside professional. Secondly,
directors should bear in mind that while a corporate secretary should help sharpen their understanding
of procedures and legal requirements, board members can neither delegate nor abdicate their oversight
and decision-making responsihilities.

306. Increasing professionalism should aso embrace how the board selects and evaluates its own
members. Effective practices establish, ex ante, the appropriate metrics that will be used to evaluate
board members.

307. While directors can and should be expected to perform professionaly and effectively,
common sense and fairness entitle them to compensation that reflects the difficulty, scope and risk
associated with their work. This is particularly true as new rules and behavioural norms expand the
scope, complexity and potential liabilities of director service. A jurisdiction that imposes substantia
liability while also placing arbitrary and low limits on director remuneration will either discourage
responsible professionals from serving as directors or encourage them to seek unlawful side
remuneration. As a consequence, arbitrary limitations on director remuneration should be removed,
but shareholders and regulators should require that companies establish board remuneration with
reference to external, market-driven benchmarks for director compensation.

308. Directors should enjoy direct access to company employees and to professionals
advising the company in accordance with procedures established by the board or its committees.
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309. In practical terms, much of the board’'s duty to monitor management and operations
manifests itself as a responsibility to create and monitor compliance systems. These systems cannot
function without the participation of employees at all levels of the company. Directors should ensure
that every employee of the company knows the duty that he or she owes to the company. Directors
should also ensure that employees at al levels have a means of reporting suspected wrongdoing by
supervisors and peers. Finaly, directors should have, and take advantage of, direct access to
employees at al levels as an independent check on information reported to the board by senior
management.*

310. Of course, a company’s corporate-governance effort involves more than just its formal staff.
Traditionaly, in Asia, as elsewhere, the company engages outside professionals, at the company’s
expense, to interpret applicable law, to assess the company’s state of compliance and to recommend
action. A recent spectacular case of auditor corruption in the United States has highlighted the
corporate-governance system’'s dependence on outside professionals, such as the independent auditor.
The recommendation in Chapter IV with respect to establishment and maintenance of high
professional standards in the accounting and audit profession must to apply to other professions (law,
engineering, etc.) aswell.

311. In addition, where the advice of professionals is presented to the board, the board should
have direct access to these professionass, be informed of any restrictions imposed by management on
the scope of the professionals’ inquiry, be informed by the professionas of major considerations and
judgements underpinning their conclusions and of any areas warranting further investigation. Board
members should also remember that they should not rely on professiona advice until they have
evaluated it in light of their own experience, judgement and common sense.

312. To raise professional standards, governments, private-sector and international organisations
should promote the creation and work of professiona associations that will educate and regulate their
members. These professona associations should establish contacts with each other and their
counterparts outside the Asian region to promote knowledge sharing and adoption of effective
practices.

313. Boards should be of a size that permits effective deliberation and collaboration and
have adequate resources to perform their work. Directors should devote sufficient time and
energy totheir duties.

314. Fulfilling aspirations that directors devote sufficient time to their responsibilities involves
both time spent in formal meetings and in preparation for such meetings. Across Asia, requirements
vary as to the number of board meetings that should take place every year. There is, on the other
hand, a clear trend towards smaller boards, although as previously noted, this trend appears driven
more by a desire to limit the number of independent directors than to achieve a workable size.

315. Legal and behavioural norms should specify a minimum number of meetings consistent with
performance of all board duties. Directors’ contracts should specify minimum commitments that
should take into account thorough preparation for committee and full-board meetings, as well as
interaction with employees and professionals involved with monitoring systems.

39. Access to employees should take place pursuant to procedures established by the board or its

committees. Such procedures are intended to alleviate concerns that board members will undermine
management’ s authority or erode employee moral. This said, neither should such procedures have the
effect (intended or otherwise) of impeding directors' ability to obtain direct and unvarnished
information from employees.
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316. To encourage directors to devote sufficient time and energy to their work, some jurisdictions
establish caps on the number of directorships any one person can hold. In Malaysia, for example, an
individual may hold no more than 10 directorships in public companies, and 15 directorships in non-
public (or group-subsidiary companies). Individuals in China are limited to five independent
directorships in listed companies. In Chinese Taipei, individua directors and supervisors of listed
companies are not alowed to hold positions in more than five companies concurrently. Effective
practices do not universaly incorporate such caps although they can be a useful, though imperfect,
means to an end.

317. To make the most of directors time, board members, particularly non-exective board
members, should have allowances for, or access to, staff support.

318. Asian countries should continue to refine the norms and practices of “independent”
directors.

319. Potential refinements to effective practices should not distract policy-makers from the
fundamental importance, and the fundamental difficulty, of board objectivity and independence.
Many Asian corporate-governance frameworks aready provide for the appointment of independent
directors. However, because controlling shareholders often choose the entire board, the rea
objectivity and independence, and therefore the real value, of nominally independent directors can be
undermined.

320. Roundtable discussants have noted that directors selected by controlling shareholders will
likely be under their influence even though such directors may fulfil al formal conditions to be
considered “independent directors’. Of course, as noted in the Overview of Legal Frameworks and
Key Board Practices section of this chapter, finding independent directors who are willing to think and
act independently represents an ongoing challenge for corporate-governance systems worldwide. But,
the fact that no legal norm for independence will be perfect should not deter the public and private
sectors from improving such norms as currently exist. Improvements will not only include more
precise definitions of independence, but better disclosure of relationships that candidates have with
management and shareholders. In this respect, the obligation to disclose relationships, and the
attendant liability for false or misleading disclosure, should be imposed on both the company and the
director.

321. On a practica level, companies can appoint persons who are so wholly unrelated to
management and controlling shareholders as to be clearly independent, at least at the time of their
appointment. Such persons should also, of course, bring considerable knowledge, experience and
contacts so that they can contribute to all aspects of the board' s activities. It isimportant to expand the
applicable pool of directors, both through education and training, as well as by looking beyond
traditional geographic and demographic categories.

322. Independent directors should control matters likely to involve conflicts of interest.
Committees are a common mechanism for delegating such controal.

323. The OECD Principles state that:

The board should be able to exercise objective judgement on corporate affairs independent,
in particular, from management.

1 Boards should consider assigning a sufficient number of non-executive board
members capable of exercising independent judgement to tasks where thereis a
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potential for conflict of interest. Examples of such key responsibilities are
financial reporting, nomination and executive and board remuneration.

324. Previous sections of this chapter have discussed in some detail what is required for directors
to act objectively and independently, not only from management but from controlling shareholder
groups. To promote such actions, the OECD Principles recommend the appointment of directors
capable of exercising independent judgement. These directors are expected to enhance, in particular,
the board’s management-monitoring functions. Effective practices on this subject include setting up
special committees of the board for matters where management or controlling shareholder groups are
likely to have conflicts of interest (e.g. audit, remuneration and board-nomination). In such cases,
independent directors should control these committees.”® Effective practices also frequently vest in
independent directors the power to approve related-party transactions involving management or
controlling shareholders, as well as other areas of potential conflicts of interest.** To foster cohesion
and collective responsibility, independent directors should meet regularly by themselves in the
absence of management. Where the chairman of the board is an executive or substantial shareholder,
the independent/non-executive directors should select a lead independent/non-executive director to
chair their meetings.

325. The establishment of board committees can be particularly meaningful where the board is
dominated by executive directors, where the chairman of the board is also the CEO, or where the
number of directorsis large. In Asia, the audit committee is already quite common and is typically
mandated for listed companies by law, regulation or listing rules. In contrast, other committees are
generally only recommended, with a few exceptions that predominantly involve large companies or
banks. In all cases where the board establishes committees, however, such committees should enjoy a
formal, written mandate from the full board outlining their responsibilities, authority and resources.

326. Some commentators suggest further augmenting board objectivity and independence by
separating the positions of chairman and CEO on the theory that the roles of supervisor (chairman) and
supervised (CEO) ought not be combined.””  Additional suggestions include having non-

40 While the general authority to nominate candidates for the board of directors might reside in a

nominating committee controlled by independent directors, shareholders representing a reasonable
equity interest in the company should aso be entitled to propose candidates directly to the shareholder
meeting.

4l For afuller discussion of related-party transactions, See, Pars. 117-134.

42 Separating the Chairman and CEO roles has gained popularity in the United Kingdom since it was

recommended by the Cadbury Report in 1992. In 2003, the Conference Board, a prominent private-
sector group in the United States, recommended that companies choose from among three alternative
board structures, all of them a break from the tradition that most American corporations follow:

Alternative 1: The Commission urged companies carefully to consider separating the offices of
Chairman on the Board and CEO.

Alternative 2: The roles of Chairman and CEO should be performed by two separate individuals. If
the chairman is not independent according to strict stock exchange definitions, a “Lead Independent
Director” should be appointed. Non-CEO chairmen should not have any relationships with the CEO
or management that compromise the non-CEO chairman’ s ability to act independently.

Alternative 3: Where the board does not choose to separate the Chairman and CEO positions, or
where they are in transition to such separation, a“Presiding Director” position should be established.

Under the above alternatives, the independent chairman, Lead Independent Director or Presiding
Director should have ultimate approval over the information flow that goes to the board, board-
meeting agendas and board-meeting schedules
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executive/independent directors constitute a majority of the board and continuoudy revising the
membership of the board. These proposals may achieve greater board independence but possibly at
the expense of board insight into, and experience with, the company. Experience with the costs and
benefits of the above proposal s where they have been implemented deserve study.

327. Finaly, Roundtable experts have noted the particular duties that devolve on non-executive
independent directors when control of the company is at stake.”® Here, since all directors face |oss of
positions and perks in the event of a successful shift in control, independent directors can find
themselves under particular scrutiny to act in the best interests of the company and al its shareholders.

328. The process of electing directors should facilitate a board that represents the interests
of all shareholders. The process for achieving such representation may include, inter alia, the
ability of shareholdersto requisition a vote for directors by way of cumulative voting. Where
cumulative voting has been selected as the method for electing directors, staggered board terms,
and other mechanismsthat frustrate cumulative voting, should be prohibited.

329. The simplest promoter of board independence is a balance of interests among directors. This
balance can only arise, however, where two or more unrelated groups of shareholders appoint
directors, and an accepted method for seeking this balance is cumulative voting for directors.

330. To be effective, cumulative voting requires that a sufficient number of minority votes
coalesce around a candidate. In any particular case, the actual distribution of shareholdings, or
relations among shareholders, may make this impossible. In addition, minority shareholders must be
ableto identify jointly acceptable candidates; to do so, they must have sufficient time to cumulate their
votes and sufficient freedom to caucus without having their shares aggregated under applicable control
tests. Findly, the purpose of cumulative voting can be frustrated through restrictive nomination
procedures or staggered board terms (which reduce the number of directors to be elected at any one
time).

331 While cumulative voting holds out the promise of greater diversity of opinion and outlook at
the board level, with this promise comes greater risk of board deadlock or antagonistic relations
between the board and management. Consequently, in identifying the potential benefits of cumulative
voting, Roundtable participants have stressed that cumulative voting not be confused with
“parliamentary politics’ insofar as a representative elected by a particular constituency feels an
obligation primarily to represent the interests of that constituency. Rather, Roundtable participants
have reiterated that a company director, irrespective of what party or parties nominated or elected him,
has a responsibility to serve the interests of the company as a whole and the interests of the
shareholders asa class.

332. L egitimate concerns regarding cumulative voting have led to variance in the degree to which
individual corporate-governance frameworks have embraced the procedure. Some frameworks
mandate such voting for al companies. Others make it optional for the company, while still others

The ultimate impact of the Conference Board' s recommendation remains to be seen. Concernsremain
in the US, as well as in other OECD-member countries like France, that mandatorily separating the
Chairman/CEO positions risks undermining companies strategic leadership and accountability and
triggering damaging power strugglesin companies uppermost ranks.

3. Bernard Black, “The Core Fiduciary Duties of Outside Directors,” John M. Olin Program in Law and

Economics, Working Paper No. 219, presented at the 3" Asian Roundtable on Corporate Governance,
Singapore, available at: www.oecd.org/daf/corporate-affairs/.
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mandate it only for companies that have reached a certain size or have publicly listed. Recent Korean
experience with cumulative voting suggests that few companies will voluntarily adopt the practice.

333. Corporate-governance frameworks employ a number of different enforcement mechanisms
to hold directors accountable and to give shareholders redress for violations of their rights. Some
mechanisms (administrative fines, sanctions and orders) require action by regulatory bodies; other
mechanisms (civil and criminal pendties, injunctive relief) require a determination of wrongdoing by
courts. A few mechanisms, however, such as appraisal rights and cumulative voting, are sharehol der-
triggered, in the sense that the shareholder may invoke them without a prior finding by a state body
(regulatory or judicia).

334. Thoughtful development of a corporate-governance framework will take into account the
capabilities of a particular legal system. In one case, a system with highly effective administrative
enforcement may rely less on judicia and shareholder-triggered mechanisms. In another case, a
system with strong courts may place less emphasis on regulatory and shareholder-triggered
mechanisms. Where, in a third case, however, a system is dill developing the effectiveness and
capacity of its regulators and courts, shareholder-triggered mechanisms can become essential . As a
consequence, where this third case obtains, local law or listing requirements should encourage
cumulative voting for listed companies by making it the default rule, with individual opt out by
supermgjority vote of the shareholders. Both Pakistan and another non-OECD-member country,
Russia, mandate cumulative voting. According to one Asian Roundtable expert with experience in
Russia, the result in that country has been considerable diversification of board representation, as well
as creation of afocal point for institutional-investor activism. China s Code of Corporate Governance
lays out a middle ground by requiring cumulative voting for listed companies that are more than 30%
owned by controlling shareholders. The Code further stipulates that this requirement be reflected in
the company’ s articles of association.

335. Of course, where a family or group controls a high percentage of the voting shares, not even
cumulative voting can ensure a balance of interests at the board level. One OECD-member country in
Asia, Korea, has addressed this situation by partialy restricting the voting rights of certain major
shareholders in large corporations. Where a Korean company has more than 2 trillion won (US$ 1.54
billion) in assets, shareholders with more than three percent of all voting shares cannot exercise the
voting rights of those shares that exceed three percent when voting for non-executive directors who
will serve on the audit committee. The practical effects of this rule, which is neither mandated by the
OECD Principles nor widely practiced, deserve study.

336. Local law should give directors power to obtain accurate, relevant and timely
information from the company.

337. The OECD Principles provide that “board members should have access to accurate, relevant
and timely information.”

338. L ogic suggests that delegation of a duty should confer with it sufficient authority to carry out
that duty. In the case of directors, since they are responsible for supervising management, the
directors themselves, and not the managers, should determine what information is necessary for such
supervision.

For a discussion of this issue using Russian company law as a case study, see, Black, Bernard S. and
Kraakman, Reinier, “A Self-Enforcing Model of Corporate Law,” Harvard Law Review, vol. 109, pp.
1911-1982, 1996.
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339. In Asia, management, sometimes at the behest of controlling shareholders, not infrequently
denies directors full and timely access to the information they require to perform their duties. This
particularly occurs on board committees involving non-executive directors and prevents them from
fulfilling their role. Consequently, boards and members of board committees should have clear and
broad authority to gather information which directors believe is relevant to their work.® Board and
management procedures should also ensure that such information be supplied well in advance of board
and board committee meetings.

- The Maaysian KLSE has instituted specific rules stipulating the right of directors to have access to

information that is necessary and reasonable for performance of their duties. So long as the
determination of “necessary and reasonable” rests with directors or is very liberaly interpreted by
courts and regulators, such a provision should help provide the kind of information access required for
effective board performance.
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APPENDIX B: LIST OF ASTAN ROUNDTABLE PARTICIPANTS

Australia

Austria

Czech Republic

Mr. lan Dunlop
Independent

22, Baldwin St.
2072 Gordon

Mr. Robert Elliott

Policy Manager/Company Secretary/Legal Counsel
Australian Institute of Company Directors

Level 25, Australia Square

264-278, George Street

Sydney NSW 2000

Mr. John Hall

Chief Executive Officer

Australian Institute of Company Directors
National Office

Level 25 Australia Square

264-278, George Street

2000 Sydney

Ms. Veronique Ingram

Chief Adviser (International)

Corporate Governance and Accounting Policy Division
Australian Treasury

Parkes Place

ACT 2600 Canberra

Mr. Stephen Joske
Manager, Asia-Pacific Division
Australian Treasury

Newlands Street

Parkes Place

ACT 2600 Parkes

Mr. Peter Macalka

Mr. Tomas Jezek

Vice Chairman

The Association of Investment Services Intermediaries
2, Kopernikova 4

120 00 Prague

Mr. Michael Kooymans

Manager, Accounting Policy & Information Economy
Unit

Austraian Treasury

Parkes Place

2603 Canberra

Mr. Terry O'Brien
Speciaist Advisor APEC
Economic Group
Australian Treasury
Newlands Crescent
PARKES

2600 Canberra

Mr. Jamie Ogilvie

Mr. Nara Srinivasan

Head

Faculty of Business and Public Management
Murdoch Business School,

South Street, Murdoch

Perth, Western Australia 6150

Mr. Christopher Thomas

Global Head, Board Consulting and Director Search
Practice Group

Egon Zehnder International

Level 27, 333 Coallins Street

Melbourne



Canada

Denmark

France

Germany

Hungary

White Paper on Corporate Governancein Asia

Mr. Peter Dey
Partner

Oder, Hoskin & Harcourt, Barristers & Solicitors

P.O. Box 50, 66th Floor
1, First Canadian Place
Ontario M5X 1B8 Toronto

Mr. Michael Davies

Vice President

General Counsd and Secretary for General Electric

CanadaInc.

2300, Meadowvale Blvd.
Mississauga

ON L5N 5P9 Ontario

Mr. Stig Enevoldsen
Partner

Deloitte & Touche Tohmatsu
H.C. Andersens Boulevard 2
1780 Copenhagen V

Ms. Laurence Loulmet
Université de Toulouse
Manufacture des Tabacs

21, Allée delaBrienne
F-31042 Toulouse

Dr. Manfred Balz
General Counsel
Deutsche Telekom AG
Friedrich Ebert Alle 140
Postfach 2000

53113 Bonn

Dr. Laszl6 Szoll6si
Deputy General Director
Ministry of Economic Affairs
Honvéd u 13-15

H-1880 Budapest

94

Mr. Wayne Foster

Chief - Pensions and Investment Policy Sect.
Department of Finance

140, O'Connor Street

Ottawa

Mr. Flemming Nielsen

Danish Commerce and Companies Agency
Kampmannsgade 1

DK-1780 Kgbenhavn V

Mr. Jacques M anardo

Global Managing Partner - Strategic Clients, Member
of Worldwide Executive Committee

Deloitte & Touche Tohmatsu

185, avenue Charles de Gaulle

92524 Neuilly-sur-Seine cedex



Japan
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Mr. Mitsuhiro Fukao

Faculty of Business and Commerce, Keio University
2-15-45, Mita, Minato-ku

108-8345 Tokyo

Mr. Terukazu Inoue

Corporate Auditor, Board of Corporate Auditors,
Toyota Motor Corporation and Chairperson,
Japan Corporate Auditors Association

1, Toyota-cho

Tokyo

Prof. Hideki Kanda
Professor of Law

Faculty of Law
University of Tokyo
7-3-1, Hongo, Bunkyo-ku
113-8654 Tokyo

Mr. Chan Kean

Manager

Sony Electronics (Singapore) Pte. Ltd.
Sony Electronics (Singapore) Pte. Ltd.
2, International Business Park, #01-10
Singapore 609930

Mr. Kyoji Kimura

General Manager and Chief Representative
Tokyo Stock Exchange

Singapore Office

20, Collyer Quay, #10-02A

Tung Centre, Singapore

049319 Singapore

Mr Hiroki Kurihara
Chief Representative
Tokyo Stock Exchange, London Representative Office

Mr. Shoji Matsumoto

Corporate Auditor, Komori Corporation and Chairman
of the Committee on Corporate Auditing System, and
Director

Japan Corporate Auditors Association

11-1, Azumabashi 3-chome, Sumida-ku

130-8666 Tokyo

Mr. Daikichi Monma

Former Counselor

Japanese Delegation

Director, Regional Co-operation Division, International
Bureau

Ministry of Finance

Tokyo

Mr. Isao Misono

Counsdllor

Finance

Permanent Delegation of Japan to the OECD
11, avenue Hoche

75008 Paris
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Mr. Shinichi Nakabayashi
Former First Secretary, Finance and Development
Formerly at Japanese delegation

Mr. Nobuyuki Nakama

Professor, Management Studies

Department of Economics, Teikyo University
359, Otsuka, Hachigji

Tokyo 192-0395

Mr. Taiji Okusu

Managing Director & Vice Chairman

UBSWarburg LLC

East Tower, Otemach First Square, 5-1, Otemache 1-
chome Chiyoda-ku

100-0006 Tokyo

Mr. Kenichi Osugi
Assistant Professor, Law Faculty
Tokyo Metropolitan University
1-1, Minami-Osawa

Hachioji

192-0397 Tokyo

Mr. Sumio Sano

Corporate Executive Vice President
Sony Corporation

6-7-35, Kitashinagawa
Shinagawa-ku

Tokyo, 141-0001

Mr Akihiro Tada

Deputy Director, Industrial Structure Division,
Industrial Policy Bureau

Ministry of International Trade and Industry
Industrial Policy Bureau, 1-3-1 Kasumigaseki
Chiyoda-ku

100-8901 Tokyo

Mr. Mitsuhiro Teraoka
First Secretary

Embassy of Japan

16, Nassm Road

258390 Singapore

Mr. Yasuo Tomomatsu

Corporate Auditor, Suntory Limited, Member of the
Committee on Corporate Auditing Quality
Improvement of Japan Corporate

Auditors Association

Corporate Auditors Association

1-2-3, Motoakasaka, Minato-ku

107-8430 Tokyo

Mr. Toru Tsuji
General Director

Toyota Motor Asia Pecific
3, Temasek Avenue #13-01
Centennia Tower

039190 Singapore



Korea

Mexico

Netherlands
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Mr. Shusai Nagai

Corporate Auditor, Mizuho Holdings Inc.
Managing Director, Japan Corporate Auditors
Association

Marunouchi Center Building
1-6-1,Chiyoda-ku

100-0005 Tokyo

Prof. Jang Hasung

Professor in Finance, Director of the Centre for Finance

and Banking Research

Korea University

Room 407, College of Business Administration
136-701 1, 5Ka, Anam-dong, Sungbuk-ku Seoul

Mr. Oh-Seok Hyun

Director General of Economic Policy
Ministry of Finance and Economy
Government Complex Kwachon

1, Joongang-dong

Kwachon-si

Mr. Joongi Kim

Professor of Law

Yonse University

Graduate School of International Studies (GSIS)
134, Shinchongdong, Sudaemungu

120-749 Seoul

Ms. Vanessa Rubio M arquez

Deputy General Director for International Financial
Affairs

Direccion General de Asuntos Hacendarios
Internacionales

Secretaria de Hacienday Crédito Piblico

Palacio Nacional 4° Patio Mariano Edif D 4° Piso Col.

Centro
06000 México

Mr. André Betting

Head of Privatisation & Participation Department
Dutch Ministry of Finance

P.O. Box 20201

NL-2500 EE The Hague

Mr. Stijn Claessens
Formerly at the World Bank
Professor, Finance Group
University of Amsterdam
Roetersstraat 11

NL-1018 WB Amsterdam

96

Mr. Keiichi Yoshida

Manager, Head of Foreign Section, Listing Supervision
Office

Tokyo Stock Exchange

2-1, Nihombashi Kabuto-cho, Chuo-ku

Tokyo 103-8220

Mr. Yongbeom Kim

Dr. Kwang Woo Jun
Specia Advisor to the Minister
Ministry of Finance and Economy
Government Complex Kwachon
1, Joongang-dong

Kwachon-si

Mr. Suk-Jun Lee

Corporate Accounting Division 3, Accounting and
Audit Department

Financial Supervisory Service

27, Yoido-Dong

Y oungdeungpo-Gu

150-743 Seoul

Dr. 11 Chong Nam
Fellow

Korea Development Institute
207-41, Cheongnyangri-dong
130-012 Dongdaemoon-gu,
Korea

Mr. Hugo Oppelaar

Senior Advisor, Securities Supervision Policy
Ministry of Finance

Directorate for Monetary and Financial Affairs
Korte Voorhout 7, P.O. Box 20201

NL-2500 The Hague



New Zealand

Spain

United Kingdom

United States
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Mrs. Lisa Barrett

Senior Analyst

Ministry of Economic Development
33, Bowen Street

P.O. Box 1473

Wellington

Mrs. Kay Brown

Senior Policy Analyst

Regulatory & Competition Policy
Ministry of Economic Development
33, Bowen Street

Wellington

Mr. Francisco Uria Fernandez
Legal Advisor

Ministerio de Economia

CalleAlcaa, 11. 1 planta

28014 Madrid

Mr. Roger Adams

Head of Technical and Research

Chartered Association of Certified Accountants
29, Lincoln's Inn Fields

WC2A 3EE London

Mr. Stilpon Nestor

Former Head of the Corporate Affairs Division at the
OECD

Principal

Nestor Advisors Ltd.

280, Grays Inn Road

WC1X 8EB London

Mr. Nigel Peace

Director

Department of Trade and Industry (DTI)
Company Law and Investigations Directorate
1, Victoria Street

SW1H OET London

Mr. Bernard Black
Professor of Law
Stanford Law School
Crown Quadrangle

559, Nathan Abbott Way
94305-8610 Stanford

Dr. Carolyn Brancato
Research Director
Conference Board

845, Third Avenue, 3rd Floor
10022 New York

Dr. Stephen Davis
President

Davis Global Advisors, Inc.
57, Hancock Street
02466-2308 Newton
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Ms. Sarah Stephenson

Analyst, Business Law Team (Corporate Governance
and

International 1ssues)

Ministry of Economic Development

33, Bowen Street

P.O. Box 1473

Wellington

Mr. Peter Watts

Senior Lecturer Research Centre for Business Law
Faculty of Law

University of Auckland

9, Eden Crescent

Auckland Central

Mr. Kenneth Rushton

Director of Listing

Financia Services Authority

25, The North Colonnade, Canary Wharf
London

Mr. Simon Wong

Practice Specialist in Corporate Governance
McKinsey & Company

1, Jermyn Street

London

SWL1Y 4UH

Mr. Barry M etzger

Senior Partner

Coudert Brothers (Attorneys at Law)
1114, Avenue of the Americas

New York

New Y ork 10036-7703

Mr. IraMillstein

Senior Partner

Weil, Gotshal & Manges, LLP
767, Fifth Avenue
10153-0119 New York

Mr. Patrick Smith
Global Affairs Columnist
Grant Farm

515, Ashpohtag Road
Norfolk, Conn. 06058



Bangladesh

Brunei
Darussalam

Brazil
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Mr. Warren Gorlick

Senior Special Counsel, Office of International Affairs
Commodity Futures Trading Commission

1155, 21st Street

20581 Washington

Ms. Holly Gregory
Attorney-at-Law

Well, Gotshal & Manges, LLP
767, Fifth Avenue
10153-0119 New Y ork

Prof. Stephan Haggard

Director of the Institute on Global Conflict and
Cooperation

University of California San Diego

9500, Gilman Drive, Mail code 0518
92093-0518 La Jolla

Mr. David Luna

Director, Anticorruption & Governance Initiatives
United States Department of State

Room 5819

2201, C Street, N.W.

20520 Washington

Ms. Shahnila T. Azher

Project Assistant

A Comparative Analysis of Corporate Governancein
South Asia: Charting a Road map for Bangladesh
3/7, Mohammadpur

Dhaka

Ms. Nihad Kabir

Legal Consultant, A comparative Analysis of Corporate
Governance in South Asia: Charting a Roadmap for
Bangladesh Syed Ishtiag Ahmed and Associates

Syed Ishtiag Ahmed and Associates

Walsow Tower (1st Floor)21-23 Kazi Nazrul Islam
Avenue

Dhaka 1000

Ms. Sheela Rahman

Legal Consultant

Rokanuddin Mahmud and Associates

Walsow Tower (1st Floor)21-23 Kazi Nazrul Islam
Avenue

Dhaka 1000

Mr. Mahani Mohsin
Finance Officer

Ministry of Finance

Ministry of Finance Complex
Jalan Kebangsaan BB 3910
Bandar Seri Begawan

Brunel Darussalam

Ms. Maria-Helena Santana
Listings and Issuer Relations Superintendent
Bolsa de Valores de Sao Paulo (Bovespa)
Rua XV de Novembro, 275

5, Andar

01013-001 S&o Paulo
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Ms. Joanna Shelton

Former Deputy Secretary General at the OECD
Director (Interim)

Maureen and Mike Mansfield Center
University of Montana

59812 Missoula

Mr. James Shinn
Princeton University
4710, Province Line Road
NJ 08540 Princeton

Mr. Robert Strahota

Assistant Director, Office of International Affairs
United States Securities and Exchange Commission
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