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Foreword RCC

countries including in Latin America and the 
Caribbean, we are happy to inform that we 
intend to return to in person events shortly! 

This Newsletter is divided in the same way as 
the past editions: Section 1 presents a detailed 
summary of the last RCC workshops and 
provides an update of the OECD projects in the 
region, Section 2 shares an exclusive interview 
with a head of agency – this time being Mrs. 
María Elena Vásquez Taveras, President of 

the Board of Directors of ProCompetencia in 
the Dominican Republic – and Section 3 offers 
contributions of experts from the region, often 
addressing recent cases or advocacy initiatives 
to promote further exchanges across Latin 
America and the Caribbean.

Please feel free to contact us for any suggestions 
or assistance. Enjoy your reading!

With our very best regards,
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Lima/Paris, July 2022

Dear readers:

T he OECD Regional Center for Competition
(RCC) in Latin America enters its third year 
of activities, focused on capacity building of 
competition officials, regulators and judges 
from the region. The last two workshops have 
benefited more than 200 civil servants from 20 
jurisdictions of the region, which will add to the 
overall numbers that the RCC has accumulated 
over the last two and a half years.

The first virtual workshop took place in March, 
and it addressed competition issues in the 
energy sector including shared experiences 
by competition authorities on enforcement 
and advocacy measures in this sector. The 
second virtual workshop, held in May, served to 
disseminate the OECD Competition Toolkit, a 
relevant methodology developed by the OECD 
to push pro-competitive reforms. Countries that 
have had previous experiences with the OECD 
Toolkit (e.g. Mexico, Portugal and Spain) shared 
the importance and the benefits of applying this 
methodology. This event also included a case 
exercise session, which invited attendees to 
engage in an active participation leading to very 
fruitful discussions.

As the sanitarian situation gets better in many 

(*) This Newsletter benefited from the careful review and assistance from Arturo Chumbe (INDECOPI) and Thaiane Abreu (OECD).



workshop on advocacy and
COMPETITION ASSESSMENT 

WORKSHOP ON COMPETITION
IN THE ENERGY SECTOR

The OECD Regional Centre for Competition (RCC) 
in Latin America together with INDECOPI hosted 
the Workshop “Competition in the Energy Sector” 
during 9-11 March 2022. The event gathered 129 
competition officials from 17 jurisdictions in Latin 
America and the Caribbean (Argentina, Bolivia, 
Brazil, Chile, Colombia, Costa Rica, Ecuador, 
El Salvador, Guatemala, Honduras, Mexico, 
Nicaragua, Panama, Paraguay, Peru, Trinidad and 
Tobago, and CARICOM). The Workshop covered 
the main challenges of the energy sector for 
competition policy. 

RCC activities and updates      /       RCC Workshops RCC

9 - 11 March 2022

On the first day, after welcoming remarks of 
Julián Palacín Gutiérrez (President of INDECOPI 
Peru), Ruben Maximiano (OECD), Karoly Nagy 
(Competition Expert at OECD Secretariat), and Joisa 
Dutra Saraiva (former Commissioner at Electricity 
Agency in Brazil) discussed the particularities of the 
energy sector for competition policy. In particular, 
they covered the expected drastic changes in this 
sector due to climate net zero policies. 

Abuse of dominance cases in energy sector was 
the topic of the Workshop’s second day. Aura 
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The Workshop gathered 99 competition officials 
from 19 jurisdictions in Latin America and the 
Caribbean (Argentina, Barbados, Bolivia, Chile, 
Colombia, Costa Rica, Curacao, Dominican 
Republic, Ecuador, El Salvador, Guatemala, 
Honduras, Mexico, Nicaragua, Panama, Paraguay, 
Peru, Trinidad and Tobago, and CARICOM). 
The workshop served to disseminate the 
OECD Competition Assessment Toolkit through 
technical presentations and experience sharing. 
The OECD Toolkit offers a methodology to identify 
unnecessary restraints on legal frameworks and 
seek for alternative less restrictive ways to achieve 

the same policy objectives. It has supported pro-
competitive reforms in several countries including 
Brazil, Colombia and Mexico.

On the first day, Jesus Espinoza, head of 
INDECOPI’s Secretariat for Competition, and 
Antonio Gomes, Deputy Director of the OECD, 
opened the event. After a panorama provided 
by Paulo Burnier (OECD) concerning the OECD 
Competition Assessment Toolkit, María Vidales 
Picazo (head of Economic Analysis Unit in 
Advocacy Department at CNMC Spain), Karina 
Lubell (Chief of Competition Policy and Advocacy 

Garcia (OECD) presented recent enforcement 
trends related to abuse of dominance in the 
Latin America and the Caribbean region, based 
on the recent OECD CompTrends publication. 
The panel also had the participation of 
three other participants, Patricia Alessandra 
Morita Sakowski (Deputy Superintendent at 
CADE Brazil), Erix Ruiz Moncada (Advisor at 
INDECOPI Peru), and Ricardo Cardoso de 
Andrade (Deputy Head of Antitrust, Energy & 
Environment at EU DG-Competition), sharing 
the experiences of their competition authorities 

on investigations of abuse of dominance cases 
related to the energy sector. 

On the last day of Workshop, the topic was 
advocacy initiatives in the energy sector. Cristina 
Volpin (OECD) provided a general introduction 
of the OECD work on this front. After, Juan Pablo 
Herrera (Superintendent for Competition at SIC 
Colombia), Maria José Contreras (General Director 
of Advocacy at COFECE Mexico), and Alberto 
Lozano Ferrera (President of CDPC Honduras), 
shared their country experiences with the audience. 

18 - 20 de May 2022
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The following events are planned for the next 
semester: 

1. 11-13 July 2022: Workshop on “Judicial 
Review of Cartel Enforcement”: it will address 
judicial review issues, with focus on the standard 
of proof in cartel cases, and it may include judges 
in the training sessions.

2. 28 September 2022: Heads of Agency: 
Meeting during the Latin American and Caribbean 
Competition Forum (LACCF) in Rio de Janeiro, Brazil.

3. 8-9 November 2022: Workshop on 
“Competition in Digital Platforms”: it will 
provide a general framework of the topic and 
promote exchanges of cases and practices on 
the topic in the region. It would target more 
mature competition authorities from the region. 

4. 9 December 2022: Open Conference on 
“OECD Competition Trends in Latin America”: 
it will share the results of the OECD Competition 
Trends database related to Latin America and the 
Caribbean. This event is expected to be shorter 
(i.e. two hours) and open to the wide public. 

The workshops will be hosted by INDECOPI, 
hopefully in person in Lima, as the Covid-19 
situation is getting better in many countries 
including in Latin America. The open conference 

will be held virtually in order to reach a greater 
audience and benefit from an open discussion 
with the antitrust community.

Section at DoJ U.S.), and Hector Palacios 
(Executive 2 at INDECOPI Peru) presented their 
country experiences in competition assessment. 
On the second day of the workshop, the discussions 
focused on OECD in-country work based on the 
OECD Competition Assessment Toolkit. Federica 
Maiorano (OECD) introduced some background 
on the Toolkit how these projects are conducted, 
while Tommaso Majer (OECD) presented the 
quantification of benefits derived from restrictions 
lifted by the OECD Toolkit. After, Nery Pérez 
(Head of Planning, Liaison and Int. Affairs Unit 

at COFECE Mexico) and Sónia Moura (Legal 
Officer, Bureau of Economic Studies and Market 
Monitoring at AdC Portugal) provided comments 
on their experiences regarding the OECD work 
related to competition assessment in their 
respective countries.

The third and last day of the workshop consisted of 
a case exercise based on the OECD Competition 
Assessment Toolkit. Participants were divided 
between two breakout sessions and discussed 
the application of the Toolkit in hypothetical cases.

FUTURE events IN THE

SECOND SEMESTER OF 2022



COUNTRY PROJECTS 
ON PUBLIC PROCUREMENT

ACCESSION
REVIEWS

On 25 January 2022, the OECD Council decided 
to open accession discussions with six candidate 
countries to the OECD including Argentina, Brazil 
and Peru from Latin America. On 10 June 2022, 
the OECD Council adopted individual Accession 
Roadmaps for Brazil and Peru, setting out the terms, 
conditions and process for accession. Positive 
discussions continue with Argentina on next steps. 
The overarching objective of the accession process 
is to support candidate countries in identifying how 
they can deliver better results for their people by 
moving closer to OECD standards, best policies and 
practices. Throughout the accession process, the 
OECD will work closely with each of the candidate 
countries to support the adoption of long-lasting 
reforms to align with OECD standards, best policies 
and best practices. Further information including 
the Accession Roadmaps may be accessed, here:
https://www.oecd.org/mcm/

RCC activities and updates      /       OECD Regional Updates RCC
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The OECD is committed to supporting 
governments to design public procurement 
procedures that promote competition and reduce 
the risk of rigging bids, and training the public 
sector in detecting bidding cartels. The OECD 
has been working closely with governments and 
public bodies to encourage and facilitate the 
implementation of the OECD Recommendation 
on Fighting Bid Rigging in Public Procurement. 
In Latin America, Argentina, Brazil, Colombia, 
Mexico and Peru have sought the OECD’s 
support to improve their procurement practices 
and step up their fight against bid rigging.

Colombia has requested the OECD to prepare 
a report on the Colombian public procurement 
registry, the Registro Único de Provedores. 
The objective of this report is to increase the 
participation of suppliers, and in particular SMEs, 
in public tenders, and support value for money 
in procurement. The report will be submitted 
for comments to the OECD Working Party of 
Leading Practitioners in Public Procurement, 
and is expected to be published in the second 
semester of 2022.



latin american and
CARIBBEAN COMPETITION FORUM

country projects on
competion assessment

RCC
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RCC activities and updates      /       OECD Regional Updates

(LACCF)

The LACCF 2022 will take place on 27-28
September 2022. It will be hosted by CADE in Rio de 
Janeiro, Brazil. It will be a very special edition since 
the LACCF will celebrate its 20th anniversary. The 
event will comprise three Sessions on the following 
topics: I) Strengthening incentives for leniency 
agreements, II) Market definition in the Gas Sector, 
and III) Media mergers. For further information: 
h t t p s : / / w w w . o e c d . o r g / c o m p e t i t i o n /
latinamerica/2022forum

Colombia, via its National Department of
Planning (Departamento Nacional de Planeación, 
DNP) started in August 2021 a competition 
assessment project in the beverages sector 
with the support of the OECD. The project is 
expected to end in July 2022. While DNP leads 
the project, the OECD provides technical support, 
including advisory calls, feedback on the outputs 
produced, and capacity-building workshops for 
DNP and other public bodies. DNP has already 
identified the relevant legislation and the potential 
barriers to competition, as well as public policy 
objectives of those regulations and is now in 
the phase of drafting recommendations, where 
considered relevant. The project will result in a 
report including specific recommendations to 
make the legislation in the beverages sector more 
pro-competitive. In addition, the project aims to 
prepare Colombian officials, particularly those 
of DNP, to conduct competition assessments in 
other sectors autonomously.).

Similar exercises have been done in Mexico, 
Portugal, Iceland and Greece, amongst 
other countries. For further information 
here:https://www.oecd.org/daf/competition/
oecdrecommendationoncompetitionassessment.
htm. They review the existing legislation and 
regulation in the selected sectors, and propose 
pro-competitive reforms, in line with the OECD 
Recommendation on Competition Assessment (2009).

B razil Country Projects on Competition
Assessment. 

Brazil has requested the support of the OECD to 
conduct a competition assessment of the laws and 
regulations in the transportation sector including ports 
and civil aviation sub-sectors. The project started 
in January 2021 and its report will be launched in 
September 2022 during the 2022 LACCF. The team 
is composed of competition experts, economists 
and lawyers from the OECD and the Brazilian 
Competition Authority (CADE). In April 2022, the 
OECD conducted the last workshop of the project, 
which addressed competition issues in the transport 
sector including concentration in liner shipping 
and vertical integration in maritime transport. The 
second part of the workshop presented the OECD’s 
Services Trade Restrictiveness Index (STRI), with 
an OECD expert providing Brazil-specific insights.
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Paulo: María Elena, thank you very much 
for accepting our invitation to participate 
in this interview from the OECD Regional 
Competence Centre, managed by 
the OECD together with the Peruvian 
Competition Authority/Indecopi. It is 
excellent to see another woman heading 
ProCompetencia in the Dominican 
Republic, as it was the case in the past 
management, which contributes to 
gender equality promoted by the OECD. 
Congratulations on your nomination! 
Starting with our first question, could 
you share the main challenges you 
encountered when you took up the 
position in October 2021?

RCC

President of the Board of Directors of ProCompetencia (National Commission for the Defense 
of Competition) in the Dominican Republic since October 2021. She served as Director of the 
Center for Constitutional Studies of the Constitutional Court, as well as Lawyer of the President 
Magistrate of the Constitutional Court for nine years. María Elena holds a Bachelor Degree in Law 
from the Pedro Henríquez Ureña National University (UNPHU). She is currently a candidate for a 
Doctorate in Constitutional Law and Public Liberties at the University of Castilla La Mancha. She 
has a Master's degree in Constitutional Jurisdiction at the University of Castilla La Mancha. María 
Elena has a Master's degree in Constitutional Law Concentration: Constitutional Jurisdiction, 
from the Pontificia Universidad Católica Madre y Maestra. She has completed master's studies 
in Higher Diplomacy, at the Center for Diplomatic and Strategic Studies, in Paris, France. 
Master's degree in Legal and Political Philosophy, from the Carlos III University; She also has 
a Specialization in Competition Law and Policy from LEAD University, Costa Rica.

María Elena: For me it is a pleasure and an 
honour to participate in this virtual meeting 
for the RCC-Lima newsletter. I appreciate 
the invitation to talk about the National 
Commission for the Defense of Competence 
(ProCompetencia). I was appointed on 
October 25, 2021, as President of the 
agency, and I can say that my biggest 
challenge was precisely the ignorance 
of citizens, economic agents, the public 
sector, and the society in general of the 
role of ProCompetencia. There is a general 
lack of awareness of the importance of 
the institutional work that is carried out by 
competition. People do not know about the 
importance that competition has for the 

economic development of the country, and 
how it influences the consumer's pocket. 

Another major challenge has been the lack 
of qualified technical personnel in the field of 
competition. This subject is not yet developed 
in our country, so this result in a lack of trained 
human resources, limiting the possibility 
of ProCompetencia to attract and hire staff 
endowed with competences required to 
perform functions of technical nature. 

A distinct problem we face has been 
the insufficiency of economic resources 
assigned to the institution, which prevented 
us from acquiring the necessary tools to 
guarantee the efficiency of the work carried 
out by ProCompetencia, as well as software 
that serves for the collection of data for 
investigations and analysis carried out by the 
department of economic studies. It also affects 
the possibility of expanding and adapting the 
building, so we can also have our personal 
work under good working conditions. 

Finally, our last issue relates to the deficiencies 
of the General Law on the Defense of 
Competition (Law 42/2008), which, in our 
opinion, deserves a comprehensive reform 
to adapt its provisions to the needs posed 
by current circumstances. In fact, we have 
started to work in that direction.
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Interview with Heads of Agencies

maria elena
vasquez
taveras



of ProCompetencia encompasses also 
proposal legislation?

María Elena: Article 20 of the General Law for 
the Defense of Competition establishes that 
the regulatory bodies, when are drafting a 
regulation or law that affects free competition, 
must submit it previously to ProCompetencia 
so it issues a report concluding that it indeed 
affects free competition or not.

About our plans and priorities for the next five 
years of management, we aim to promote 
the credibility of citizenship in the institution 
through the execution of a coherent work 
plan that responds to the current needs 
in our country, and through the constant 
transmission of results to the society obtained. 
In addition, we aim to raise awareness and 
empower the population about the benefits 
that free competition brings to consumers 
through the dissemination of campaigns in 
the media and training sessions. 

The General Law for the Defense of Competition 
establishes that ProCompetencia, after 2 years 
of entry into force, will summon all the regulated 
sectors to jointly review, propose and dictate 
the competition regulations that will govern the 
functioning of the regulated markets. These 
sectors include telecommunications, energy, 
health, education, and financial systems, 
among others. This is currently a pending task. 
ProCompetencia’s Board of Directors plan is 
to start the first worktable with the regulated 
sectors defining priorities by sector. 

Likewise, we aim to define and implement the 
communication strategy aimed at achieving 
the positioning of our institution, which, as I 
said earlier, is one of the great challenges 
we face. Finally, other objective that we 
have is to implement a quality management 
system that guarantees the strengthening 
and standardisation of our processes, 
related to the management of technological 
resources, automation of key processes, 
and the design of an organisational structure 
according to institutional needs. 
 
Paulo: How can the OECD support your 
work? 

María Elena: The OECD can help 
ProCompetencia immensely with training 
for the agency’s technical staff, especially 
on the subject of analysis of anticompetitive 
conducts, tools for the detection of cartels, 
and tools for an effective exercise of 
competition advocacy. The OECD could 
assist with training programs to the 
technical staff of ProCompetencia and with 
internships in other competition agencies, 
allowing the staff to acquire the great skills 

in carrying out the tasks they perform in 
ProCompetencia. 

I also believe the OECD could provide 
assistance in the preparation of guidelines 
for the design and evaluation of compliance 
plans, and to support in conducting studies of 
specific markets that allow pro-competition to 
diagnose the conditions of market competition, 
making pertinent recommendations to 
promote pro-competitive reforms. 

Finally, I understand that the most important 
is that the OECD could conduct a peer review, 
which I think, now, is an ideal moment to be 
carried out in our country. In this sense, we 
will be able to receive feedback about our 
law and the performance of ProCompetencia 
since its creation. 

Paulo: Many thanks to you, María Elena. I 
hope ProCompetencia can also contribute 
to the development of competition in the 
region in a slightly broader way. Many 
young authorities are even younger than 
ProCompetencia, so I am sure they will be 
very happy to learn with your experience.
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Paulo: The challenges you mentioned 
are very interesting because in my work 
and speaking with the other authorities 
in the region, they are also common to 
other countries. In this way, it allow us to 
exchange experiences to seek common 
solutions for lack of personnel, and 
to extract resources from deficiencies 
in many ways. The OECD does work 
to improve competition laws, hence, 
it is very interesting for us to identify 
the challenges and to collaborate with 
the region. We talked a bit about the 
challenges of the moment faced by 
ProCompetencia, and we would like to 
know what are your plans and priorities 
for the next five years of your mandate?

María Elena: Since we assumed the position, 
our focus is on promoting a culture of free 
and fair competition. In this sense, we 
have approached the academy and various 
regulatory institutions to raise consciousness 
about the importance of ProCompetencia, 
as well as to make them aware about the 
interrelation that must exist between these 
bodies and the competition agency. This is 
particularly important because one of the 
tasks that ProCompetencia has is precisely 
to issue reports or opinions on regulations 
or laws that affect free competition. In many 
cases, these regulatory bodies do not know 
this function of ProCompetencia. 

Paulo: These reports concern only 
legislation that is in force or this function 

La OCDE puede ayudar enormemente 
a ProCompetencia con la capacitación 
del personal técnico de la agencia, 
especialmente en el tema de análisis de 
conductas anticompetitivas, herramientas 
para la detección de cárteles y 
herramientas para un ejercicio efectivo de 
defensa de la competencia.

Interview with Heads of Agencies
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CEASE AND DESIST AGREEMENTS IN
THE OIL & GAS SECTOR IN BRAZIL

RCC

This article describes the circumstances that led 
to the celebration of such agreements and the 
status of their implementation. It comprises five 
sections: following this introduction, section two 
presents the main legal and regulatory frameworks 
in the Brazilian oil and gas sectors; section three 
delves into the investigations of Petrobras under 
course at the time of the agreements, and section 
four details the terms of the cease and desist 
agreements celebrated between CADE and 
Petrobras. Finally, section five presents the current 
status of the commitments.

LEGAL AND REGULATORY FRAMEWORKS IN THE 
BRAZILIAN OIL AND GAS SECTORS

The end of the legal monopoly by Petrobras and 
the creation of the National Agency of Petroleum, 
Natural Gas and Biofuels (ANP)

Petrobras is a state company founded in 1953 
in Brazil based on the ideals of nationalism, 
development, and industrialization. As of now, 
it is an open capital company whose majority 
shareholder is the Brazilian Government (União). 
From its creation in 1953 until 1995, the company 
had a legal monopoly on oil exploration, 
production, refining, and transportation in Brazil.
Movements toward breaking this monopoly 
began in the 90s in Brazil. In 1995, Constitutional 
Amendment 9 allowed the flexibilization of the 
existing monopoly in the oil sector, making way 
for Petroleum Law 9.478, of August 6, 1997. This 
Law extinguished the legal monopoly of Petrobras 
by allowing other companies incorporated under 
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By Patrícia Sakowski and Felipe Neiva Mundim

BRAZIL

In 2019, Petrobras – the state 
incumbent in the Oil & Gas (O&G) 
Sector in Brazil - signed two Cease 
and Desist Agreements with CADE 
– the Administrative Council for 
Economic Defense. These agreements 
contained behavioral and divestiture 
commitments that significantly altered 
the O&G market structure in the 
country. The signing happened in the 
context of multiple investigations into 
anticompetitive unilateral conduct and 
reforms in the sector.         

Contributions from Experts

Felipe Neiva Mundim
Economist for the Brazilian federal executive branch. Coordinator-General of 

Antitrust Analysis at the Office of the Superintendent General of the Administrative 
Council for Economic Defense (CADE). He holds a master’s degree in Economics 
from Instituto Brasileiro de Ensino, Desenvolvimento e Pesquisa (IDP), where he 

also serves as an Assistant Professor in the master's course.

Patrícia Sakowski
Currently holds the position of Deputy Superintendent at the Administrative Council 
for Economic Defense (CADE). Previously a Planning and Research Technician at 
the Brazilian Institute of Applied Economic Research (IPEA), she holds a degree in 
Economics from the Universidade de São Paulo, a master's degree in Economics 
from Hitotsubashi University in Japan and has received postgraduate education in 

Competition Law and Economic Law at Fundação Getúlio Vargas.

Brazilian laws and headquartered in Brazil to 
operate in all links of the oil chain. 

The Petroleum Law also created the National 
Petroleum Agency (Agência Nacional de Petróleo), 
responsible for promoting the regulation, 
contracting, and inspection of economic activities 
in the oil industry. 

After eight years, with the enactment of Law 
11.097 on January 12, 2005, the National 
Petroleum Agency began to regulate the natural 
gas and biofuels industries which prompted 
its name to change to the National Agency of 
Petroleum, Natural Gas and Biofuels (ANP). 

The similarities between oil and natural gas as energy 
options provided a similar regulatory treatment for the 
two industries. However, these two markets displayed 
particularities, such as distinct maturity levels of 
development, complexities in the logistical supply chains, 
the viability of modes of transport, and the amount of 
investment needed to expand the infrastructure.
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Contributions from Experts

1 Gas to Grow.

Thus, on March 4, 2009, Law 11.909 - the 
Gas Law - was enacted to develop the natural 
gas industry to dissociate in a certain way the 
treatment given to natural gas from that applied 
to oil and its derivatives.

Gas to Grow

In 2016, the Ministry of Mines and Energy (MME) 
launched the “Gás para Crescer”  program, aimed 
at improving the regulatory framework for the 
natural gas sector. This program was a coordinated 
effort by the MME, the Company of Energetic 
Research (EPE), and the ANP. Its goal was to lay 
the foundations for the development of the natural 
gas market with a diversity of agents, liquidity, 
competitiveness, access to information, and good 
practices, to build a favorable environment for 
attracting primarily private investments.  

Despite these efforts, more than two decades 
after the first legislative and regulatory changes 
to end Petrobras' legal monopoly, the oil and 
gas sector remained in an almost monopoly 

situation, with Petrobras having a dominant 
position in oil refining and all links in the natural 
gas industry chain.

In 2019, Petrobras held a market share of 98% 
of the national refining market. In the natural gas 
industry, Petrobras had a stake in all links in the 
value chain and held approximately:
• 80% of production and flowlines (escoamento)
• 100% of the volume of gas imported to Brazil
• 100% of gas treatment units and regasification 
infrastructure
• 60% of the transport pipeline infrastructure
• 95% of the volume of gas sold
• 45% of the volume of gas consumed
• 70% equity interest in distribution companies

On April 9, 2019, the Brazilian National Council for 
Energy Policy (CNPE) edited CNPE Resolution 
4/2019. This Resolution instituted the Committee 
for the Promotion of Competition in the Natural 
Gas Market in Brazil (CMGN), composed of the 
members of the “Gás para Crescer” program, in 

addition to the Ministry of Economy and CADE. 
CMGN is responsible for proposing measures to 
stimulate competition in the natural gas market.

Also, in April 2019, Petrobras publicized a relevant 
fact to the market, informing that it had approved 
the new guidelines for managing the portfolios of 
its assets, including the sales of refineries with 
the respective associated logistics infrastructure, 
and achieving the capacity to refine 1.1 million of 
barrels per day.

UNDERGOING INVESTIGATIONS AT THE TIME

Amidst these efforts by the government to open 
the Oil and Gas Sectors to mode players, several 
investigations of Petrobras were underway at 
CADE for abuse of dominant position.

Administrative Investigation (IA) number 
08700.006955/2018-22 investigated a possible 
abuse of a dominant position in the oil refining 
market in Brazil. This IA was based on Expert 
Opinion 37/2018/DEE/CADE, prepared by 
CADE's Department of Economic Studies (DEE), 
which analyzed the structure of the national 
refining market with a focus on the divestments 
previously proposed by Petrobras. It presented 
suggestions from a competitive point of view to 
improve such divestments, intending to stimulate 
competition. 

This IA was attached to Preliminary Enquiry 
(PP in its acronym in Portuguese) number 
08700.001275/2018-12 which originated from a 
representation of the Brazilian Association of Fuel 
Importers (ABICOM). The PP analyzed alleged 
abuse of market power and predatory pricing 
by Petrobras in the Brazilian market for the sale 
of gasoline and diesel oil, through the granting 

of occasional discounts in locations where it 
competed with fuel importers.

In the natural gas sector, CADE had three 
proceedings under analysis:
• Administrative Procedure (PA) number 
08700.002600/2014-30 was initiated to investigate 
an abuse of a dominant position involving the 
offering of discriminatory commercial conditions 
(granting of discounts) to a state piped gas 
distributor integrated into the Petrobras System. 
CADE's Office of the Superintendent General 
forwarded the PA to CADE’s Tribunal with a 
recommendation that the parties be found guilty 
for allegedly engaging in antitrust violation;
• IA number 08700.003335/2018-31 was initiated 
to investigate Petrobras's performance in the 
supply of natural gas to the energy sector, 
appended, due to a continence relationship, to IA 
number 08700.007130/2015-82.
• IA number 08700.003335/2018-31 was initiated 
to investigate Petrobras's performance in the 
supply of natural gas to the energy sector, 
appended, due to a continence relationship, to IA 
number 08700.007130/2015-82.

What these investigations had in common was 
that they derived from the fact that Petrobras was 
verticalized and dominant in various chains in the Oil 
& Gas markets. Being dominant, it could be abusing 
its dominance in an anticompetitive matter. In one of 
the processes, there was already a recommendation 
that the company be found guilty. In the remaining 
ones, an investigation was undergoing.

THE CEASE AND DESIST AGREEMENTS

A combination of factors provided the grounds 
for the negotiation and celebrations of two 
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Figure 1: Refineries provided for in the TCC 
Below shows the refineries to be divested, which are 
spread throughout the Brazilian territory.

Source: Kroll

Cease and Desist Agreements (TCC) between 
Petrobras and CADE: i) CADE’s goal to solve 
possible competition problems derived from the 
dominant position of Petrobras, ii) government 
agents seeking to open up the market; iii) 
Petrobras’ new guidelines for managing its 
portfolio and disposition to negotiate.

These factors enabled coming up with Cease 
and Desist Agreements that targeted the origin 
of the competition problems under investigation: 
Petrobras´s dominance in many stages of the 
oil and gas value chain. It is worth noting that 
the signing of the agreements was neither an 
acknowledgement of guilty by Petrobras nor 
does it mean the company was found guilty of 
committing antitrust violations. 
Both the Oil Refining Market TCC (Refining 
TCC) and the Natural Gas Market TCC (Gas 
TCC) comprised structural remedies associated 
with behavioral remedies.

The Refining TCC provided for the divestment 
of eight refineries and their respective transport 
assets, corresponding to approximately 50% of 
Petrobras´s refining capacity, as follows:
• Refinaria Landulpho Alves (RLAM)
• Unidade de Industrialização de Xisto (SIX)
• Refinaria Isaac Sabbá (REMAN)
• Lubrificantes e Derivados de Petróleo do 
Nordeste (LUBNOR)

• Refinaria Gabriel Passos (REGAP)
• Refinaria Presidente Getúlio Vargas (REPAR)
t Refinaria Abreu e Lima (RNEST)
• Refinaria Alberto Pasqualini (REFAP)

The TCC of Gas had as structural 
commitment related to the sale of Petrobras´s 
indirect participation in 19 piped gas 
distribution companies through Gaspetro; 
as well as its shares in the gas transport 
companies Nova Transportadora do 
Sudeste (NTS); Transportadora Associada 
de Gás (TAG) and Transportadora 
Brasileira Gasoduto Bolívia-Brasil (TBG). 

Figure 2, below, shows the map of the distribution 
companies of piped gas in Brazil. In green 
are the companies with equity participation 
of Gaspetro (holding of the Petrobras group), 
in blue are the distribution companies that 
do not have the equity participation of 
Gaspetro and in gray are the states that do 
not have a piped gas distribution company.

Figure 3, below, shows the infrastructure 
of transport companies with a divestiture 
commitment, TAG's gas pipelines are highlighted 
in red, TBG's in yellow, and NTS's in brown. 
In the same figure, it is possible to verify the 
Liquefied Natural Gas Regasification Terminal 
of Bahia (TRBA) in Salvador, which has a lease 
commitment until December 31, 2023.3.

Figure 3 – Transport pipelines of the companies to 
be divested
Source: ANP

Figure 2 – Piped gas distributors in Brazil
Source: Petrobras 



Beyond the structural commitments, the TCC 
of Gas established the following behavioral 
commitments: declining the remaining 
exclusivity due to being the initial loader 
referring to the transport service contracts in 
force; negotiating, in good faith and on a non-
discriminatory basis, third-party access to flow 
systems and natural gas processing units; not 
contracting new volumes of natural gas then 
acquired by Petrobras from partners and/or 
third parties. 

Recently, Law 14134 of April 8, 2021 (the 
New Gas Law) was passed to encourage and 
foster the natural gas industry, with increased 
competition in the sector, expansion of the gas 
transport network, dissemination of natural 
gas use and investment attraction.

FINAL CONSIDERATIONS

Almost three years since the signing of the 
TCCs, the world went through the COVID-19 
pandemic that resulted in lockdowns and health 
restrictions. The health crisis affected the real 
economy and value chains; several countries 
faced increased unemployment, economic 
downturn, and inflation. It caused the price of oil 
and natural gas to fluctuate, with a significant 
increase in the value traded in the spot and 
futures market. Recently, a conflict has emerged 
between Russia and Ukraine, major oil and gas 
exporting countries.

These factors affected the pace of the 
divestment processes provided in the TCCs 
signed between CADE and Petrobras. On 
the other hand, effects of the reduction of 
concentration in the market are already 
observed in both sectors in Brazil.

In the Refining TCC, until now, refinery RLAM 
is already being operated by a new agent; the 
sale of refinery SIX is in the closing phase of the 
transaction; the signing of the sale of refinery 
REMAN is concluded and the operation is under 
analysis at CADE; the LUBNOR and REGAP 
refineries are in the final stage of negotiation for 
the signing of the purchase and sale contracts.
Refineries REPAR, RNEST and REFAP were 
the most affected by the situation and had their 
first divestment process frustrated. Currently, 
Petrobras' financial advisor is performing a pre-
marketing to evaluate the market's interest in 

acquiring these assets so that the divestment 
processes can be reopened.

Concerning the structural remedies of the Gas 
TCC, TAG and NTS transport companies have 
already been divested. The process of analysis 
of the Merger that involves the sale of Gaspetro 
is under analysis by the Tribunal of CADE after 
the recommendation for unconditional clearance 
by the Office of the Superintendent General of 
CADE, and TBG is in the final negotiation phase 
to sign the purchase and sale agreement.

CADE monitors all the commitments with the 
support of monitoring trustees. 

Since the 90s, the government has been 
developing programs and revising laws and 
regulations intended to promote the opening 
up of the Brazilian oil and natural gas market. 
However, these actions were not enough to 
alleviate the dominance of the state-owned 
company in these sectors, and, despite the 
end of the legal monopoly, Petrobras remained 
the de facto monopolist, resulting in a possible 
abuse of dominance which was under 
investigation by CADE. 

Despite some hindrances to the timely fulfilling 
of the commitments established, the signing 
of the aforementioned Cease and Desist 
Agreements is already having an effect on 
reducing Petrobras' dominant position in the 
O&G sector and thus constitutes an important 
step to increase competition. 
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This paper describes the results of the project 
developed by the AdC in cooperation with the 
OECD, of competition impact assessment 
in two sectors of the Portuguese economy 
(2016-2018). The Project led to a set of OECD 
recommendations, and an Action Plan by the 
AdC with specific proposals to implement 
those recommendations. The paper further 
illustrates the follow-up and advocacy 
measures taken by the AdC to promote the 
implementation of these results. Finally, 
the paper highlights how the elimination 
of unnecessary and disproportionate 
legislative barriers to entry is particularly 
important for the economic recovery. 

Sónia Moura
Legal Officer in the Bureau of Economic Studies and Market 
Monitoring at the Portuguese Competition Authority (AdC). She 
acted as Internal Coordinator of the AdC’s Impact Assessment 
Project of Public Policies (AdC Impact 2020 Project), within 
which was conducted an AdC/OECD Cooperation Project that 
performed a competition assessment of two sectors of the 
Portuguese economy (2016-2018). She holds a Degree in Law, 
from the University of Lisbon, a DESUP in European Legal and 
Economic Studies, from the University of Paris 1, and an LL.M/
DEA in European Legal Studies, from the College of Europe. 
The views expressed in this article are personal and do not 

reflect those of the AdC. E-mail: smoura@concorrencia.pt 
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MAIN OUTCOMES FROM THE ADC/OECD 
COOPERATION PROJECT

Between 2016 and 2018, the AdC and the OECD 
conducted a competition assessment of two sectors 
of the Portuguese economy (Portugal: Competition 
Assessment Project), using the OECD Toolkit. 

Self-regulated professions and the transport sector 
were chosen based in three criteria: the importance 
of the sectors to external competition and for 
exports; their weight in domestic consumption; and 
contribution to employability. The Project covered 
the transport of passengers and goods, by road, 
rail and sea, the management of ports and port 
services and a set of 13 self-regulated professions: 
lawyers, notaries, solicitors, and enforcement 
agents, economists, certified accountants, 
statutory auditors, and customs officers, architects, 
engineers, and technical engineers, nutritionists 
and pharmacists.

One key aspect of the AdC/OECD Project was 
stakeholder interaction. The involvement of public 
stakeholders was ensured through meetings of 
a High-Level Committee, and over two hundred 
bilateral meetings with public and private entities, 
responsible for sectorial issues. The OECD also 
held training workshops for officials responsible for 
competition assessments. 

The OECD issued a report identifying the 
restrictions on competition and putting forward over 
700 recommendations (OECD Recommendations: 
transport sector and self-regulated professions). 
To promote its implementation, the AdC developed 
an Action Plan with specific proposals for 
amending the Portuguese legal framework and 
highlighting a set of key proposals (box 1). These 
recommendations would allow for promoting market 
entry, quality, innovation, and competitive prices. 
Their implementation was estimated to be able to 
generate direct savings of around 380M€ per year; 
in addition of multiplier effects. 
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- Eliminate access and price restrictions for the 
market of long-distance bus routes
- Abolish quotas and geographical restrictions for 
taxis 
- Eliminate the geographical restriction on the location 
of driving schools
- Abolish licensing requirements of a minimum 
number of vehicles to start the activity imposed on 
certain operators 

Rail Sector
- Regulate the legislation applicable to the certification 
of train drivers 
- Abolish the maximum period of validity for railway 
licences
- Favour a competitive tendering for public service 
contract for rail passengers transport, establishing 
public service obligations 

Maritime Sector
- Implement an alternative regulation model of public 
service obligations for cabotage between mainland 
Portugal and the Portuguese islands

Port Sector 
- Amend the legal regime for port tariffs for 
the provision of services provided by the port 
authority, based on a common transparent and 
cost-oriented formula

Propuestas clave del Plan de Acción de AdC
ADC’S ACTION PLAN KEY-PROPOSALS1 

Self-regulated professions
- Separate the regulatory from the representative 
functions for self-regulated professional associations 
- Reassess the reserved activities for professionals 
enrolled in professional associations
- Identify alternative ways to obtain the necessary 
qualifications
- Reassess the criteria related to traineeships, 
necessary for registration in a professional 
association
- Eliminate rules that restrict ownership and 
management of professional associations 
- Allow multidisciplinary practice in professional 
associations
- Abolish restrictions on the free establishment of 
notarial services
- Remove rules that require auditors to send strategic 
information to the Statutory Auditors Order related to 
the exercise of public interest functions

Road Sector 
- Abolish mandatory licensing regime for freight 
operators using solely motor vehicles between 2.5 
and 3.5 tonnes 
-  Eliminate minimum capital requirements to start the 
business imposed on certain operators

- Foster the role of the private sector in pilotage 
services, port towing and cargo handling port 
operations
-  Redesign port terminal concessions 
- Liberalize the access to towing and piloting port 
service markets 
- Amend the regime for obtaining Pilot 
Exemption Certificate 

FOLLOW-UP AND STEPS TAKEN TO 
PROMOTE THE IMPLEMENTATION OF ITS 
ADC’S ACTION PLAN

Since 2019, the AdC has taken several advocacy 
measures to promote the implementation of its AdC’s 
Action Plan. 

These initiatives involved participation in conferences; 
interactions with relevant stakeholders (Ministries; 
Political Parties; and the Orders); and the adoption of 
opinions on proposals for legislative amendments or 
new legislation (see AdC’s webpage).

Some examples of AdC’s opinions and 
recommendations include: on the competitive impact 
of the accreditation process of higher education 
study cycles with direct and indirect impact on the 
access to self-regulated professions (2020); on the 
amendments of specific dispositions of the by-laws of 
the Statutory Auditors Order (2021); and on legislative 
proposals aiming at amending the framework-laws 
applicable to all public professional associations 
and professional societies, subsequently allowing 
for specific amendments to the by-laws of all Orders 
(lapsed, in 2021, but discussion to resume in the 
Parliament, in 2022).

On the transport sector, some examples include: 
a Report on competition in the Port Sector (2018); 
an opinion on a framework-law on access and 
exercise of the long-distance bus routes activity and 
on access to interfaces (2019); and an opinion on 

the establishment of vehicle inspection centres in 
Madeira (2021). 

COMPETITION POLICY AS A CATALYZER 
OFECONOMIC RECOVERY

In face of the challenges brought about by the Covid 
pandemic, further deepened by the war in Ukraine and 
inflation, several countries are deploying economic 
recovery strategies. The Portuguese Government 
has adopted its PRR – Resilience Reforms (2021).

The AdC has contributed to this discussion, with a 
report The role of competition in implementing the 
economic recovery strategy (2021). The Report 
advocates for three competition principles to be 
embedded in the recovery strategy: ensuring 
competitive neutrality in public financial support to 
firms; removing unnecessary barriers to entry and 
expansion, so as to unleash the full growth potential; 
and combatting bid-rigging and ensuring competitive 
and efficient public tenders, given the sizeable public 
spending and investment ahead. 

AdC’s President, Margarida Matos Rosa, has 
been further advocating in international fora that 
“competition policy can be a catalyst for countries’ 
efforts”.

The AdC has been advocating for the removal of 
barriers to entry and expansion in crucial sectors 
of economic activity in Portugal, such as energy, 
transport and ports, telecommunications, regulated 
professions, among others. Given that the 
Portuguese Government PRR foresees a reform to 
“reduce restrictions in highly regulated professions”, 
the AdC advocated explicitly for the implementation 
of AdC’s Action Plan.

The current moment can be seen as an opportunity 
to implement these measures, which can contribute 
to a sustained and inclusive economic recovery. 

1 AdC’s Action Plan; AdC (2018) Competition in the Portuguese Ports Sector; AdC (2018), 
Recommendation on the liberalization of passenger rail services
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The project, called “Impact of Competition 
Advocacy and Market Unity Reforms in Spain”, 
has two lines of work:

- Evaluating the degree of compliance with all 
the CNMC's actions in the framework of the 
promotion of competition and market unity since 
the creation of the CNMC (October 2013) until 
December 2019.
- Designing a methodology to analyse the impact of 
CNMC´s recommendations on general welfare, and 
the application of this methodology to a sample of 
individual case studies.

The project analyses the different CNMC advocacy 
and market unity instruments: market studies, 
regulatory proposals, reports on regulatory projects, 
reports on administrative acts, reports on market 
unity (complaint and information procedures) and 
judicial appeals.

The Spanish National Markets and Competition Commission (CNMC) has a 
wide and varied activity within the framework of the promotion of competition 
and market unity. These actions pursue to disseminate a competition culture 
and the fulfilment of the principles of efficient economic regulation in the 
regulatory intervention of the public sector. 

To achieve the objective of promoting and defending the proper functioning 
of all markets, in order to protect the interests of consumers and businesses, 
it is highly advisable to know the degree of effectiveness of its actions. This 
is the reason why the CNMC embarked on a project of ex post analysis of 
its advocacy and market unity actions, a great exercise in transparency and 
accountability. 

Therefore, at the end of 2019, the CNMC applied for European Commission 
funding (under the Structural Reforms Support Program 2017-2020) for an 
evaluation project. After a selection process carried out by the European 
Commission, the project has been implemented by two external consultants 
(KPMG and VVA), in an independent way, between September 2020 and 
March 2022. 

María Vidales Picazo
Head of Economic Analysis Unit in the Spanish competition 
authority, CNMC. She belongs to the Spanish Civil Servants’ 
Senior Corps of State Economists and Trade Specialists. She 
holds a PhD in Economics and a bachelor´s degree in Busi-
ness Administration from the Autónoma University of Madrid; 
and a master’s degree in Sustainability and Corporate Social 
Responsibility from UNED University. The views expressed in 
this article are personal and do not reflect those of the organi-

sations mentioned here. E-mail: maria.vidales@cnmc.es 
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(including court challenges) and the issuance of 
more than 2,500 recommendations. The project 
also shows that the largest number of CNMC 
recommendations fall into category A of the 
OECD Assessment Toolkit (“limits the number 
or range of supplier”), followed by B (“limits the 
ability of suppliers to compete”) and C (“reduces 
the incentives of suppliers to compete”).  The 
analysis yields a significant level of compliance, 
exceeding 60% on average for the different 
instruments. This is a very positive figure, taking 
into account that CNMC recommendations are not 
binding, the legislative process is complex and 
the addressees of the recommendations are very 
varied (national, regional, and local policymakers, 
public administrations and the judiciary).

DIAGRAM 1: TYPOLOGY OF ANALYSED ACTIONS

First of all, a large database was created with the 
classification of all the CNMC´s actions during the 
analysed period, using the OECD Competition 
Assessment Toolkit (2019). This toolkit is a very 
useful guidance to evaluate draft laws and regulations 
in order to know which situations or market failures 
might require a competition assessment. secondly, 
the consultants carried out an analysis of the degree 
of compliance with all the recommendations issued 
by the CNMC in the aforementioned actions.

The result of this analysis reveals a prolific 
advocacy and market unity activity during the 
period under study, with more than 510 actions 

Thirdly, in addition to the follow-up analysis, the 
consultants also evaluated the impact of the CNMC's 
actions on the Spanish economy as a whole. To 
this end, an ad hoc methodology, also based on 
the OECD Competition Assessment Toolkit, was 
designed with the objective to be sufficiently reliable, 
homogeneous, flexible and consistent to adapt to the 
particularities of the different sectors and regulations 
of the Spanish economy.

Finally, the consultants applied this methodology to 
12 specific cases of CNMC actions in the following 
sectors: public procurement, fuels, fintech, driving 
schools, technical inspection of vehicles, private 
hire vehicles (PHV), freight transport, activity 
reserve and shopping centres. The following are 
the conclusions of the potential effects of the CNMC 
recommendations contained in the 12 specific cases 
(both for having followed the recommendations and 
for the loss of welfare in those cases in which the 
recommendations have not been complied with):
- A direct monetary impact of between 2,000 and 
2,300 million euros, by way of lower prices for 
consumers, shorter waiting times, savings for public 
administrations and higher turnover for companies.
- A non-monetary impact through the creation of 
490 jobs, the entry of 54 new operators and 67 new 
service stations per year, the granting of 1,575 new 
PHV licenses, between 330,000 and 750,000 new 
customers and 69,400 additional bids in public sector 
tenders.

The project also includes some training sessions 
given by the consulting firms to CNMC employees, to 
improve internal capacity to continue with the impact 
assessment analysis once the project is concluded. 

CONCLUSIONS

EThis project is part of an exercise of transparency, 
impact assessment and accountability of the CNMC 
that will allow the dissemination of the agency's 
actions (i.e., increased awareness of our activity and 
support from policymakers, public administrations 
and the general public). 

The project highlights the intense activity of the 
CNMC in promoting competition and market unity, 
as well as the significant degree of compliance of 
CNMC´s recommendations and the positive impact 
that efficient economic regulation can have on the 
welfare of consumers and users. 

Thanks to the project, the CNMC has a coherent and 
consistent impact assessment methodology, which 
will be very useful to know the effectiveness of its 
actions and will allow the institution to incorporate 
good practices and lessons learned to increase the 
degree of compliance with future recommendations.

Contributions from Experts
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COMPETITION IN THE ENERGY SECTOR-
RECENT developments in latin america
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Governments around the world have joined in 
a global effort to achieve net-zero emissions by 
2050, which will require substantial investments 
and a transformation of the traditional energy 
business model. The International Energy Agency 
(IEA) believes that a new energy economy 
is emerging.2 This is understandable when 
considering that the energy sector is responsible 
for 73% of global greenhouse gas emissions, 
representing energy demand in electricity, 
transport, and for industry. The main sources of 
such emissions in the energy sector are fossil 
fuels, such as coal, natural gas, and oil.3

The emergence of electric cars is a concrete 
illustration of this energy transformation: sales 
reached a record of 3 million units in 2020, up 40% 
from 2019 despite the COVID-19 crisis that reduced 
overall car sales by 16%. Certain scenarios predict 
that electric cars will account for over 60% of new 
car sales by 2030, compared to only 4.6% in 2020.4 

The sales in Latin America are also rising with an 
average yearly increase of around 75% in 2021.5

The transformation of the energy sector towards 
a “greener” future is not the first big shift occurring 

in this industry. Many countries liberalised their 
energy markets during the last few decades. 
Traditionally, such markets were regulated by strict 
legal frameworks, in which a monopolist incumbent 
(usually State-controlled) operated the entire 
energy market infrastructure. In these processes, 
competition authorities helped to shape regulation 
for new entrants, and to ensure the supply of energy 
at the lowest possible price.

In Latin America, competition authorities had 
relevant experiences dealing with the energy sector 
following liberalisation. Common actions include 
advocacy initiatives related to pro-competitive 
reforms and the design of public auctions, in 
addition to enforcement actions particularly those 
related to abuse of dominance cases. In the 
following section we explore some developments 
on these fronts looking at examples from Mexico, 
Colombia, Brazil and Peru recently shared within 
the activities of the OECD Regional Centre for 
Competition in Latin America.6

ADVOCACY INITIATIVES

On the advocacy front, recent experiences from 
Mexico and Colombia illustrate the role that 

19

The energy sector has been under the 
careful watch of policymakers and 
competition authorities. It is an industry 
with particular characteristics that justify 
a special degree of attention, including 
the importance of guaranteeing a reliable 
energy supply, as well as environmental 
considerations, non-storability (in most 
energy markets), homogeneity, and 
inelasticity of consumer demand. The 
OECD has discussed some of these 
issues in past years, which provides 
useful insight to assess the challenges 
and possible solutions related to 
competition issues in the energy sector.1

1 OECD (2021), Environmental Considerations in Competition Enforcement; OECD (2020), Sustainability and competition; OECD (2017), Radical Innovation in the Electricity Sector; OECD (2007), Energy Security and Competition Policy. All available at: 
https://www.oecd.org/competition/roundtables.htm.  /  Electric Vehicles, available at www.iea.org/reports/electric-vehicles.    /    2 IEA (2021), A new energy economy is emerging, available at: https://www.iea.org/reports/world-energy-outlook-2021/a-new-
energy-economy-is-emerging.    /    3 Hannah Ritchie, Max Roser and Pablo Rosado (2020), CO2 and Greenhouse Gas Emissions, available at: https://ourworldindata.org/emissions-by-sector.    /    4 IEA (2021), Electric Vehicles, available at www.iea.org/
reports/electric-vehicles.    /    5 Global Fleet (2021), available at: www.globalfleet.com/en/safety-environment/latin-america/analysis/electric-vehicles-sales-latin-america-2021-and-beyond.    /    6 For further information about the OECD Regional Center for 
Competition including its newsletters and agenda of the next capacity building activities, see here: www.oecd.org/competition/oecd-regional-centre-for-competition-in-latin-america.htm.

Paulo Burnier da Silveira
Senior Competition Specialist at the OECD, Professor at the University of Brasília 

and former Commissioner of the Brazilian Competition Authority (CADE)

Thaiane Abreu
Junior Competition Consultant at the OECD. She holds an LL.M. in Competition and 
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competition authorities can play in moving towards 
a green energy transition.

In 2021, Mexico’s Federal Economic Competition 
Commission (COFECE) issued a public report 
to improve regulations concerning Clean Energy 
Certificates (Certificados de Energía Limpia – CEL), 
which is an instrument that provides incentives for 
generating electricity with clean technologies under 
the framework of the Electricity Industry Law and 
the Energy Transition Law. The World Bank and 
the International Competition Network (ICN) have 

commended COFECE for its advocacy actions 
to preserve competition in the national electrical 
industry, which includes work related to the 
promotion of alternative sources of energy including 
solar and wind power.

In 2019, the Colombian Superintendence of 
Industry and Commerce (SIC) also developed 
an advocacy initiative in the energy sector which 
relates to renewable energy auctions in Colombia. 
The purpose of the tenders was to diversify the 
energy matrix through the inclusion of generation 
technologies using non-conventional renewable 
energy sources (NCRE), exploiting Colombia’s  
unexplored solar and wind energy potential. The 
energy regulator proposed an auction design, 
which benefited from the recommendations of SIC, 
in particular to increase competition in tenders. For 
instance, SIC recommended to arrange a set of 
subsequent tenders (instead of a single tender) in 
order to enable the participation of companies that 
were still preparing to enter the market and would 
only be able to provide renewable energy sources 
after the initial date indicated in the first auction 
model based. As a result of joint efforts by the 
energy regulator and SIC, the country was able to 
carry out a competitive auction that is expected to 
multiply by 40% the current capacity for generating 
electricity using clean sources such as solar and 
wind, with significant lower costs for final users.

ENFORCEMENT ACTIONS 

Las principales acciones de aplicación en el sector 
energético en América Latina se refieren a casos 
de abuso de posición dominante. Aunque no están 
rThe main enforcement actions in the energy sector 
in Latin America concern abuse of dominance 
cases. Although not related to clean energy, 

these enforcement actions also illustrate the role 
competition authorities may play in assessing the 
particularities of the energy sector and ensuring 
competitive markets. 

In 2019, the Brazilian Administrative Council for 
Economic Defence (CADE) entered into a key 
commitment agreement with the state-controlled 
enterprise Petrobras concerning alleged abuse 
of dominance in the Brazilian markets for natural 
gas and refinement of crude oil, in particular 
related to pricing policy and complaints that it was 
favouring its own subsidiary companies. As part of 
their commitment, Petrobras offered to sell eight 
oil refineries and related infrastructure in order to 
eliminate vertical integration. By stimulating the 
entry of new players in this market, CADE expects 
to promote lower prices and greater incentives 
for private investment. The divestment package 
represents approximately 50% of the Brazilian 
state’s refining capacity.

In 2021, the Peruvian National Institute for the 
Defense of Free Competition and the Protection 
of Intellectual Property (INDECOPI) fined two 
electricity distribution companies (Ensa and 
Seal) for abusing their dominant position. The 
cases started from a complaint made by Atria, 
one of the country’s energy generators, which 
competes with the distribution companies since it 
also sells electricity to end-users. In Peru, there 
are three categories of electricity users: (i) users 
subject to regulated prices, (ii) users subject to 
free prices, and (iii) users whose demand varies 
between 200kW and 2500 kW who may choose 
to continue as regulated users or switch to free 
prices (generally affecting small and medium-
sized enterprises). The abusive conduct relates 
to the third category of users, since Ensa and 

Seal were applying discriminatory conditions to 
end-users who switched to the free prices regime 
and bought directly from one of the energy 
generators. The regulation imposes a prior 
notice of one year to switch regimes, in addition 
to certain requirements such the installation of 
proper equipment to measure energy inputs and 
guaranteeing a certain level of safety. However, 
distributors Ensa and Seal were only enforcing 
this regulation for end-users who changed 
regime and switched to a competitor energy 
provider, but not for those that changed regime 
and kept doing business with them. For this 
reason, INDECOPI sanctioned both distributors 
for abusing of their dominant position. It also 
issued recommendations to improve the current 
regulation and reduce the chance of further 
similar abuses.

CONCLUSIONS 

The world is seeing the increasing role of renewable 
energies, which will require large investments and new 
regulatory frameworks. In this context, competition 
authorities have a role to play in advocating for the 
benefits of competition before governments and 
regulators, as seen in the advocacy experiences of 
Mexico and Colombia. Enforcement experiences will 
ensure that competition authorities are well aware of 
the specifics of the energy sector, as seen in recent 
cases in Brazil and Peru. Competition authorities will 
need to scrutinize potential collusion, assess the role 
of disruptors, and investigate behaviours that may 
lead to the exclusion of new firms and new business 
models, in addition to mergers that could involve 
incumbents and new players alike. For this purpose, 
international cooperation – including at the regional 
level in Latin America – will remain a key instrument 
for assessing and tackling these challenges.




