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FOREWORD

This document comprises proceedingshia driginal languages of a Roundtable@ympetition
Policy, Industrial Policy and National Champidmsld by theGlobal Forum on Competitiom February
2000.

It is published under the responsibility of the Secretary General of the OECD to bring
information on this topic to the attention of a wider audience.

This compilation is one of a series of publications entitled "Competition Policy Roundtables".

PREFACE

Ce document rassemble la domntation dans la langue d'origine dans laquelle elle a été
soumise, relative a une table ronde lsuPolitique de la concurrence, politique industrielle et champions
nationauxgui s'est tenue en février 2D8ans le cadre deorum mondial sur la concurree

Il est publié sous la responsabilité du Secrétaire général de I'OCDE, afin de porter a la
connaissance d'un large public les éléments d'information qui ont été réunis a cette occasion.

Cette compilation fait partie de la série intitulée "Les thblendes sur la politique de la
concurrence".

Visit our Internet Site -- Consultez notre site Internet

http://www.oecd.org/competition
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EXECUTIVE SUMMARY

By the Secretariat

Considering the dis@sion at the roundtablef the 2009 Global Forum on Competitjadhe country

submissions, and the background paper, a number of key points emerge:

(1)

(@)

Industrial policy can involve more than simply providing state aid or subsidies, and does not
necessarilyencompass a national champions policy.

A wide variety of different instruments may be used for the purpose of implementing industrial
policy, including government procurements, exemptions from antitrust laws, regulatory barriers
to competition, access frredit, arranged mergers and acquisitions, control of acquisitions of
national companies by foreign investors, easy access to commodity resources and the products of
monopolist companies. National champions may be created or protected in a humber of ways,
such as by the granting of state aid, the encouragement of domestic mergers, or the opposition to
a takeover of a domestic company by a foreign company.

Countries may adopt industrial policies for many different reasons, such as to correct market
failures,to foster economic development or to incorporate wider strategic considerations. Where
these endeavours are consistent with enhancingt&ngconsumer welfare and efficiency, there

will be rarely be a conflict with competition policy.

Industrial policyis not inevitably tied to a national champions policy. Indeed, by conceptualising
industrial policy as a policy that aims to improve the competitiveness of domestic industry, to
intensify the innovative drive, and to make industry more knowledge intenghee,can
distinguish it from a national champions policy and ensure that it pursues the same objective as
competition policy, namely the maximisation of consumer welfare.

Industrial policy is frequently rationalised as method of correcting marketréglurhat said, in
some countries factors other than the correction of market failures may be the driving force
behind industrial policy.

For a number of jurisdictions, industrial policy is motivated by a desire to correct market failures.
In such a casene acknowledges that profitable private production may not be achievable and
that government intervention can address this problem in a manner that is welfare maximising.
Such a policy does not allow for the granting of funds if such funds could be edHrem the

free market. Some jurisdictions, however, accept a wider function for industrial policy. An
important feature of industrial policy in Uzbekistan, for example, is to foster exports, decrease
the dependence of imports, and create employmentr Qitedictions do not have an industrial
policy as such and articulate one of free competition and vigorous antitrust enforcement.

The state of development of a given country may be relevant to its industrial policy. It is argued,
for example, that for @ountry producing agricultural commodities to become an industrial or
technologically advanced country, government intervention (in the form of state aid, protection or
government procurement, for example) would be necessary.

11
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®3)

(4)

Where and when industriglolicy caexists with competition policyndustrial policy should be
respectful of sound competition principles.

There isnot necessarilyalways aconflict between a properly defined industrial policy and
competition policy. There are at least three pples thathelpensure that competition policy and
industrial policy are more complementary than contradictory. The first is that industrial policy
support should be as far from the market as possible. The provision of generic capabilities can fit
comfortably with competition policy and be completely ndistortionary; the closer one gets to
providing support to selected sectors and firms, however, the more difficult it is for industrial
policy and competition policy to eexist. The second principle is thaupport for industrial

policy and competition policy should not translate into a competition policy that is perceived to
be opposeda priorito large firmsA third principleexpresseds that without compromising their

own approach,competition policy enforcerscan espouse prioritisation principles or apply
prosecutorial discretion in a way whicippors the industrial and social policy objectives of
government For examplethe South African Competition Commission has articulated a strategy
which prioritises the prosecution of bid rigging in large public investment tenders because public
i nvestment is the key driver of South Africaé
there is clearly no conflict between industrial policy and competaicy.

The importance both of the free market and of the protective role of the competition authorities

as regards the free market should prevail, even in times of severe economic crisis. In fact, in
turbulent times, competition itself can play a donker abl e r ol e in helping
nerves?©o,; competition | aw and policy, as inst
significant value.

It is axiomatic that political concerns are capable of influencing proposed solutions to a given
economic crisis. Consequently, such solutions may be formulated in a manner that does not
respect the proompetitive principles of the free market all times thoughpolicy makers

should recognis¢he fact that robust competition policy is essentiabritier to prevent longun

harm to the global economy in the period followthg stabilisation of economic conditions.

In dealing with the current crisis one must ensure that competition law and policy continue to
apply to, and to be respected in, allteex of the economy, including the financial sector. While

it is true that state interventions may be both necessary and appropriate, any policy instrument
used should be neutral and be applied across the board. Importantlydesigiied competition

policy will display sufficient flexibility to allow for the achievement of other policy objectives.

It should also be remembered in this context that competition policy is capable of addressing
many of the concerns that are usually offered in support oftimalyzolicy:

First, strong competition ensures that inefficient firms leave the market and that production is
rationalised without requiring governmesgonsored mergers. In contrast, in times of distress the
creation of nationathampions withmarket pover is often at odds with merger contpallicy;
alternatively, governments sometimes attempt to bend the merger control process to further
industrial policy goals or to prevent the takeover of a national champion by a foreign firm.
Recent cases have disped this tension between industrial and competition policy, as several
governments, especially in Europe, have expressed concerns ovebandess mergers in
politically sensitive sectors such as banking and energy, and attempted to create or pibtect th
national champions. It can be argued that their economies would have been better served over
the long term by a competition policy approach, rather than one favouring industrial policy goals.
In particular, research and practical experience has shibainthe main assumptions which

12
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underpin the rationale for creating national champiottsough merger or other methodsre
actually weak, or evidence supporting them is mixed at(bestalsopara 17 below).

Second, competition can restrain explva pricing by foreign firms that possess market power

and can facilitate entry into sectors dominated by a few foreign fifine. struggle against
exploitative pricing, particularly in a crisis, involves an obvious choice that governments have to
make béween competition policy and industrial policy. Competition policy is probably a
superior answer because it is far less costly. Research has shown for example that the annual total
cost of implementing American antitrust policy was less than the annuiweligfat loss induced

by just the vitamins carteland that onlyin the United States. Also, implementing competition
policy does not give rise to all the difficulties and risks associated with promoting national
champions, including productive inefficien¢gue to the wasteful duplication of fixed cofis

examplg.

Finally, intense competition ensures that companies are more efficient: it provides managerial
incentives to reduce waste and increases incentives to innovaieémportant point for policy
purposes is that competition policy generates benefits domestically and internationally. When a
competition authority prohibits a merger or an exclusionary practice and thus protects
competition, this benefits all customers in the affected market, inguatinoad. In the case of
cartels, there is less cressuntry complementarity because firms may decide to collude only in
countries with a weak competition policy. However, even in the case of cartels, there are some
crosscountry positive externalities bause companies can more easily cartelise an industry
when they interact in many countries, since ramidirket contact facilitates collusion. These
considerations imply that the case for competition policy is even stronger than would appear on
the basis o& countryby-country analysis.

The recent financial crisis poses a serious risk to the progress that has been made in
international coordination and convergence of competition rules and practices. A number of
negative consequences may yet be regdtevhich will bring to the fore the debate on
competition policy and industry policy. This is not to say however that competition policy has
been, or will be, rendered irrelevant.

Potential negative consequences due to the financial crisis include aasatmistrust toward
marketbased solutions, an increased acceptance of public interference in free markets, a cooling
off in the international convergence of competition policy, the politicisation of competition
policy, and an increased desire to promm@tonal champions.

If market intervention (in the form of, e.g., rescue funds) is deemed to be necessary due to the
current financial crisis, it should be limited to those firms that are essential to the functioning of
the system. If aid is not limited this manner, high costs to the taxpayer and a serious distortion
of competition may well result. It is imperative that any restriction of competition during this
critical period be thought oatarefully,betemporary andbe monitored.

When the current (taporary) crisis abates, efforts to encourage globalisation will likely continue
as steadily as before. The following question in relation to industrial policy therefore needs to be
considered at present: is the promotion of national champioaspolicy na without its
drawbacks, particularly for competition, as noted bel@amn appropriate lorterm solution to the
shortrun crisis?

The currenteconomic crisis attractthose who advocate a leading role for the state in the
attainment of economic objectivds recognition of this fact, competition authorities should use
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their advocacy tools and public profile to underline the dangers of undermining market processes
and of employing a distorted interpretation of the concept of market failure.

Notwithstandingthe potential negative consequences identified, it is not accurate to claim that
one is facing the onset of a O6competition niog
been positive. For example, France has introduced a new, and single, tompathority; and

recently in the United States there has been-eefahing debate about the use of a more active
competition enforcement policy.

(6) One of the main challenges currently facing those governments adopting emergency measures to
deal withthe impact of the crisis on the real economy relates to the issue of national champions.
In dealing with the current crisis one should never lose sight of the underlying principles of
sound competition, and in particular one should be conscious of ther mhawbacks in this
context of an industrial policy that encourages the creation and maintenance of national
champions. Empirical evidence suggests that the case in favour of national champions is weak.

A number of clear disadvantages ,ateowever, recogrised concerning the creation and
maintenance of national champions. For a start, the social cost of supporting specific industries
can be significant. It can be argued here that the real solution should aim to address the skill
requirements and transitiocosts for the affected workers and not to support the specific
industries themselves. A second disadvantage is that subsidies and protection for a national
champion may beget retaliation in other countries. In other words, by creating and maintaining
national champions one risks escalating global protectionist measures and-theguzighbour
responses. It is also argued that (a) by protecting domestic firms from foreign competigon
actually harms the productivity and the competitiveness of the dicheestnomy; and (b) the
protection of incumbents and ailing firms is likely to dampen growth in both developing and
developed countries. Finally, it is argued that champion companies should result from their
superior competitive performance and marketderand that one should not take it for granted
that thegovernment will actually choose the right firms and therefore avoid inefficieriated
mistakesInterventionist industrial policies that favour incumbents and seek to pick winners or to
reward loses should therefore be avoided.

Empirical evidence does not provide sufficient support for a national champions policy. First, the
case in favour of creating national champions is weak. The assertion that there is a positive
correlation between firm sizend competitive advantage is undermined by the mixed record of
many merger s, a fact which calls intoilgguest i
alone create winners. It is also true that there is no evidence that for@igmed companies
generate fewer benefits to their countries than domestic companies. Second, the case in favour of
protecting existing champions is also weak. There is a growing body of evidence which supports
the view that a large share of productivity increases reswolts finterfirm reallocations, from

less to more productive firms, and that many innovations come from entrants, so that a
systematic protection of existing market operators is likely to have a negative effect on growth.
This is the case for both developadd developing countries. Third, while there is no universal
policy prescription, the evidence that is available suggests that efficient industrial policies should
aim to develop new activities rather than to support-esthblished national championsnélly,

industrial policy is prone to reiseeking, and the evidence of rseeking behaviour implies that
governments should favour neutral, acrtbssboard policy instruments.

It is clear however that, in spite of the drawbacks identified, in the ¢uwlierate governments

may nonetheless decide to adopt emergency measures in order to favour individual companies
and national champions. In these cases, one should strive to emphasise the temporary nature of

14
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the support for financial and industrial firma/here possible, rationalisation should accompany
any support provided: measures should be consistent witftéomggoals and should not lay the
foundations for future structural problems.

While a number of strong arguments against an industrial ptiayadvocates the creation and
maintenance of national champions are recognised, such a policy may not necessarily always be
welfare reducing. In fact, in certain circumstances such a policy can perhaps be supported by
pro-competitive arguments. It is dlefore argued by some that if consumer welfare is to be
maximised, pragmatism and flexibility on this issue is required.

Arguments in favour of national champions are usually baseshe or more of the following
propositions: (a) in certain industriefant companies need specialized knowledge, experience,

and support in relation to start up costs; (b) subsidies can attract internationally mobile
researchers; (c) the promotion of agglomeration of clusters can help participants to become more
innovatve ad competitive; (d) government i nvest me
investments in plant and equipment, thereby enhancing their productivity; (e) governments may
need to correct sheterm market failures; and (f) one may wish to rescue failing emigs or

industries to prevent a slow down and the consequent job losses.

For some, then, a national champions policy may not be without its merits. Furthermore, while
arguments against the adoption of a national champions policy can certainly be advéned,

correct to state that the emergence of a national champion necessarily leads to reductions in
consumer welfare. Indeed, EC competition policyo take just one example is expressly
cognisant of this fact: there is per seobjection to natinal champions provided that their status

is achieved as a result of the operation of-freeket competition.

Given the existence of both pros and cons concerning a national champions policy, some have
argued that what is needed in this context is pragmedind flexibility. Inleed,instead of having

an active policy in favour of national champions, one should try to manage the interaction
between the need to create and protect important industrial clusters and the respect for the main
competition principls. All kinds of policies (including industrial policy) require a careful
assessment of competitive costs. If a restriction on competition is deemed necessary, its scope
and duration must be proportionate. Furthermore, if help is to be given, it shoulgs dea
motivated by a longerm policy and not merely by shddgrm considerations.

To reduce thepotentialfor conflict between industrial policy and competition policy one can
adopt an industrial policy that promotes national champions only in thosessedttere it is
justified and necessary for enhancing the competitiveness of the economy in quetion
competition policy promoting national champions can be a viable and effective option in this
context provided: (i) that a market failure actually exigt§ that the aid is necessary and
proportionate to remove it; and (iii) that these positive effects are not outweighed by the negative
ones deriving from the distortion of competition. Any such measures adopted according to such a
policy must be transpant and temporary.

Since the creation or protection of national champions may be too costly or risky in terms of
competitiveness, other means may be successfully pursued in order to generate wealth in a
globalising market.

Creating a framework that tseneficial in general for economic activity and competition allows

one to increase the wealth of a country without running the risk of suffering the potential setbacks
of a policy that creates or protects national champions. This framework could beslesthably:
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(9)

(&) introducing a low general tax level for all companies; (b) removing unnecessary
administrative burdens on all companies; (c) developing a flexible labour market; (d) providing
training and education to the unemployed; and (e) contributimpmesector specific research

and development. It is argued by some, e.g. Switzerland, that such an approach would be
economically more successful than the pursuit of a targeted industrial policy. This approach to
industrial policy has been adopted receritly Korea, a country that initially experienced
exceptional economic growth by nurturing specific industries. It is important to note in this
context that the original Korean policy also created distortions of competition which eventually
undermined the fudamentals of the Korean economy.

An appropriately designed and effectively enforced competition policy should be pursued in small
and developing economies as well as in medium/large and developed economies. An industrial
policy that is in conflict wh such a competition policy would be no more in the interest of the
small or developing nation than it would be for a large or developed nation.

By allowing new entrants and by fully opening up their markets to competing foreign products,
small and develdpg economies improve the competitiveness of their markets. This
competitiveness results in increases in consumer welfare, including increases in consumer choice.
Liberalisation alone, however, does not represent a substitute for an actively enforced
compeition policy. Competition policy is still required as it ensures that operators do-aptae

private barriers to trade to protect themselves from foreign competition. Furthermore, in some
sectors, due to the small size of the market and the heavyrirerdgs involved, only one or two
operators will be viable; competition policy ensures that these operators do not abuse their
dominance to the detriment of consumers.

A competition policy designed for small and developing economies should address market
failures and promote efficiencies. In doing so, they should be acutely aware that: (a) in some
sectors viability may only extend to one or two market participants; and (b) a high level of
concentration in a given market may lead to conduct that reduceseavelfa

Some commentators argue that a distinction needs to be drawn in this context between economies
that are only just emerging and mature economies. With the former, industrial peticilesbe
appropriatavhereone needs t o c¢ han goa. The stategies dppligablesat thep e ¢ |
stage of economic tak&f though are not those that apply to mature economies, where
competition policies arevenmore important.

Case studies in small and developing economies have shown however that damagerdan occu
national champions are created or encouraged by the authorities. So it can be argued that for such
economies it would not be beneficialgermita lax competition policy or to encourage national
champions: countermeasures may be adopted by othetries andthusdomestic firms would

be less efficient due to the distortion of competitionany case, empirical evidence shows that,

in a globalised world, emerging firms grow better by first competing at home without state
support, and thus prepare iigelves better to compete on international markietdeed intense
rivalry between firms and the permanent thiteahcumbents posed by innovative entraarsa

far better engine of growth than industrial policre® by bureaucrats who are not subjext
market discipline, but are capable of being captumgdiested interestsThere is also ample
evidence of thdailure of many national champions, which can often be ascribed to a lack of
accountability, and to economically irrational decisions resyltiompoliticisedgovernance.
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SYNTHESE
Par le Secrétariat
Un certain nombre de points clés se dégagent des débats de tartdblelu Forum mondi@009 sur
la concurrence, des contributions soumises par les pays et du document de référence

Q) La politigqgue industrielle ne se r®sume pas un
et ne comprend pas nécessairement politique de champions nationaux.

Un | arge ®ventail déinstruments diff®rents pe
parmi lesquels figurent les marchés publics, les exemptioréswigssdu droit de la concurrence,
les barrieres réglemet ai r es ° |l a concurrence, | 6acc s au

contrtl e du rachat des entreprises national es
aux matieres premiéres et les produits des entreprises monopolistiquessatian ou la

protection de champions nationaux peut sb6op®
des aides dOof£t at , en encourageant | es fusi on:
débune entreprise natrigwemal e par une entreprise

Les pays peuvent adopter des politiques industrielles pour des motifs nombreux &t pariés
exemple pour remédier a des défaillances du marché, stimuler le développement économique ou
prendre en compte des considérations stratégiques plus.ldgesue ces mesures sont
compatibles avec un renforcement du b¥me a long terme des consommateurs et de

| 6efficiendell eb entr elamliktiquede acondurlkence. av ec

La politique industr i epolitiguede@hampionsmaticnauix. kEmdffet,s o c i

S i l a politique industrielle est con-ue pour
intensifier | 6effort déinnovation et accro’tr
delapl i ti que de champions nationaux et faire e

politique de la concurrence, a savoir maximiser le-Bie@ des consommateurs.

(2) On justifie fréquemment la politiqgue industrielle par la nécessité de remédies défaillances
du mar ch®. Cel a ®tant, dans certains pays, el

Dans un certain nombre de pays, la politique industrielle obéit a la volonté de remédier a des
défaillances du marché. En pareil cas, on admet queoldugtion privée puisse ne pas étre
rentable et que | é6intervention des pouvoirs |
facon a maximiser le bie@tre des consommateurs. Dans le cadre de cette politique, les
financements publics ne sont pas &stis dés lors que les fonds peuvent étre obtenus par le jeu

du marché. Certains pays acceptent toutefois que la politique industrielle ait une fonction plus
large. Ainsi, en Ouzbékistan, elle a notamment pour objet de favoriser les exportations, de réduir

|l a d®pendance ° | 6®gard des importations et
proprement parler de politique industrielle | eur politique g®n®r al e
politiqgue de libre concurrence et de mesures antitrust vigoureuses.

La politique industrielle peut d®pendre de
consid re par exemple que sans | 6intervention
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mesures de protection ou de marchés publics), un pays agricole nevasirt die pays industriel
ou un pays technologiquement avance.

Lorsque la politique industrielle coexiste avec la politique de la concurrence, il lui faut respecter
les principes de concurrence.

1 néby pas touj our s c oierfcbncue et@adlitique ele Ipooricurrenceq u e i
trois principesau moins peuverfaire en sorte que la politique de la concurrence et la politique
industrielle se compl tent plus qudelles ne
soutien apporté g la politique industrielle intervienne le plus en amont possible du marché.
Léboctroi de capacit®s g®n®riques peut, sans |
concurrence, sbaccorder avec | a lepaoutienestcplée de
sur des secteurs et des entreprises déterminés, plus la politique industrielle et la politique de la
concurrence auront du mal a coexisteelonle deuxiéme principe, il ne faut pas, a vouloir
conjuguer politiqgue industrielle et patite de la concurrenceboutir a une politique de la
concurrence paraissaatpriori opposée aux grandes entreprises. Le troisieme principe exprimé

veut que sans abandonner pour autant leur démarche propre, les autorités de la concurrence
puissentvalidedes principes de hi®rarchisation ou jc
maniuvre servant | es objectifs de Il a politig
exemple, la Commission de la concurrence&uidaine a mis en place une ségieprivilégiant

|l a sanction des soumissions concert®es dans
public est le premier moteur de la stratégie de croissance économique et de développement de

| 6Afrique du Sud. é | 6 @It entecla poltique industriell® gt laa p a ¢
politiqgue de la concurrence.

L6i mportance de | 6®conomie de march® et du
concurrence a son égard devrait prévalbiméme en temps de grave crise économique.

D 6 a ird, damswne période de turbulences, la concurrencam@ime peut fortement contribuer

a lisser les aoups économiquesle droit et la politique de la concurrence, en tant
gudinstrument s ierev@entadone uné valeun nonl reégligesbl | e

Par définition, les préoccupations politiques sont susceptibles de peser sur les solutions proposées
face a une crise économique donnée, incitant a formuler ces solutions sans tenir compte des
principes proconcurrenti el ss ra3mnsablés®Rleso poliiqnéese de
publiques doivent en toutes <circonstances te
concurrence est indi spensabl e pour ®viter d ¢
pendant la période suivant la stabilisati@s donditions économiques.

Le traitement de |l a crise actuelle ne doit P
respecter | e droit et Il a politique de I a con
financier compris. Quoique petitt r e n®cessaires tout autant qubd
place devraient étre a la fois neutres et génériques. Fait important, une politique de la
concurrence bien concue affichera suffisamment de souplesse pour autoriser la réalisation
dbaubjestofs de | daction publiqgue.

Il convient également de rappeler dans ce contexte que la politique de la concurrence est en
mesure de répondre a nombre des préoccupations habituellement traitées dans le cadre de la
politiqgue industrielle

Tout dIo@dirde thesares @rivilégiant fortement la concurrence garantit la disparition
des entreprises inefficientes du marché et la rationalisation de la production sans recours a des
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fusions parrain®es par | 0£t atnde champidns natiomauxs e , €
influents sur le marché se trouve souvent en geféeix avec la politique de contrble des

fusions; parfois aussi, |l a puissance publique ten
en fonction des objectifs de lapolifue i ndustriell e, ou doéemp°cht
national par une firme étrangére. Plusieurs cas récents ont témoigné de ces tensions entre la
politique industrielle et la politique de la concurrengdfférents gouvernements, notamment
européensont exprimé leurs préoccupations quant a des fusions internationales programmées
dans des secteurs politiguement sensibles tel
protéger leurs champions nationaux. On peut considérer que leurs écosomiedpng terme,

aur ai ent davantage profit® dbébune d®marche f a
approche privilégiant des objectifs de politique industrielle. En particulier, les recherches et

| 6exp®rience pr at i gushypotbeses sodsndant lg logquelde aréatiprr i n C i
de champions nationaux (par des fusions ou d6©
données les étayant sont au mieux ambivalentes (voir aussi le paragraphprég)ci

En deuxiéme lieu, laoncurrencepeut limiter les prix abusifs pratiqués par une entreprise
®trang re d®tenant un pouvoir de march® et
guelques entreprises étrangéresa lutte contre les prix abusifs, notamment en temps de crise
oblige -~ | 6®vi dence | es gouvernements ° priwv
politique industrielle. La politique de la concurrerest probablement un meilleur choix car elle

est bien moins colteuse. Des recherches montrent par lexgogde colt annuel total de mise

en Tuvre de |l a politi gqtleisedtéenferieua a la pente annuelle n c e
doéoefficience due rawe aoxifasdais. Pad a@llsurse it aeni eae si uvr e
lapolitique de laconcurreec ne suscite pas toutes |l es diffi

|l es mesures en faveur des champions nati onau»
(due par exemple agaspillage par duplication des codts fixes

Enfin, la concurrencepar sa vigueur, renforck 6 e f f des ierdgrepdses, en incitant leurs

dirigeants 7 r®duire |l es gaspillages et i nno
publique, la politique de la concurrence présente des avantages sur le plan teeur intéri

guodinternational . Lorsqudbéune autorit® de | a
déexclusion et prot ge ainsi |l a coihgaomprie nc e,
étrangers du mar ch® concer n®. rEentaritd inernatichaderest endirtdre | a
car l es entreprises peuvent d®ci der de ne s¢
concurrence est peu affirm®e. N®anmoi ns, me

externalités positives internatioeal car les entreprises peuvent plus facilement phagocyter un
secteur sklles sont en relation dans de nombreux pays, puisque la multiplicité des marchés ou
elles sont en contact facilite la collusion. Ces éléments de réflexion justifient la politigae de |
concurrence encore plus que ne le ferait une analyse pays par pays.

La récente crise financiére constitue une menace sérieuse pour les progrés réalisés dans le
domaine de |l a coordination et de | 6haesemoni sat
matiere de concurrence. Un certain nombre de conséquences négatives de la crise risquent
encore de se manifester et de raviver le débat sur la politique de la concurrence et la politique
industrielle. 1 ser ai t ditguetdeeld cornicisreneerne wésedte d 6 e n
pl us aucun int®r°t ou nbéen pr®sentera plus °

Parmi ses éventuelles conséquences négatives, la crise financiére peut notamment aboutir & une

plus grande m®fiance ° | 6 ®g a rsdsciter eirs accuial Iplust i o n s
favorabl e ° | 6i ntervention des pouvoirs publ
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stagnation de la convergence internationale des politiques de la concurrence, politiser la politique
de la concurrence et conforter la voude favoriser les champions nationaux.

Toute intervention des pouvoirs publics sur
doéointervention) qui serait jug®e indispensabl
devrait étre réservéaux entreprises qui sont essentielles au fonctionnement du systéme. A
défaut, @intervention risquera de co(ter cher au contribuable et de fausser gravement la
concurrence. |l faut absolumegmenser avec sairéviter de pérenniser et surveiller les éveliés
restrictions de la concurrence mises en place durant cette période critique.

Dés que la crise financiere actuelle (passagere) sera enrayée, les efforts en faveur de la
mondialisation ont toutes les chances de reprendre avec la méme constancenet lagméur
qudauparavant . Cbest pour quoi il faut d s
création et de soutien de champions nationaux qui, comme werda plus loin n 6 e st pas
présenter des inconvénients, en particulier pounteurrence, constitue une solution de long
terme appropriée a cette crise passagere.

L a crise ®conomi que actuell e conforte ceux
pr®pond®rant dans |l a r®alisation dubatabletupect i f
les autorités de la concurrence utilisent leurs moyens de persuasion et leur notoriété pour attirer

| 6attention sur |l es dangers | i ®surécours a arlet ®r at
interprétation fallacieuse de la notiondkgfailance du marché.

En d®pit des cons®quences n®gatives ®ventuell

le «glas de la concurrenée a sonn®, pui squdéun certain nomb
sont au contraire produits récemment. Aindrtance vientlle de mettre en place une nouvelle
autorit® uniqgue de | a c o-brisuse temait gnedébat de gramaed a n t
port®e sur | 6opportunit® de mettre en Tuvre
concurrence.

La question des champions nationaux est | 6un
|l es gouvernements qui adoptent des mesures dbo

réelle. Le traitement de la crise ne doit jamais faire pemigevue les principes fondamentaux
ddbune s ai neilfaub encparticulier mester conscient des lourds inconvénients que
présente dans ce contexte une politique industrielle encourageant la création et le maintien de
champions nationaux. Selon désnnées empiriques, les arguments en faveur de ces derniers
sont faibles.

On admet que la création et le maintien de champions nationaux présentent un certain nombre
d 6i nc o npat®nisiEe prénser lieu, le soutien de secteurs déterminés peut avaio(i
social trés élevé. On peut estimer que la vraie solution delraithera doter les travailleurs

concern®s des comp®tences requises et “ sbdatt
et non a soutenir tel ou tel secteur en tant quelieldeuxieme inconvénient tient au fait que
|l 6octroi de subventions et | a protection doéun

prendre des mesures de rétorsion. Autrement dit, en créant et en maintenant des champions
nationaux, onrisquerue escal ade de mesures et de r ®actio
par ailleurs qubden prot®geant | es entreprises
a leur productivité et leur compétitivité sur le marché national, et que tatgrtion des
entrepriseen placeet des entités malades a de fortes chances de grever la croissance dans les
pays tant d®vel opp®s quden d®vel oppement. En
leur statut de champion national de leurs perfoaearconcurrentielles et du jeu du marché, et
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quoi l ne saurait ° tsrpeuvoits epublicschmisinont effeztivegnant Bs q u e
«bonnes» entreprises®v i t ant ai nsi des er r e ulrcanviemtwddnc s o n t
de ne pas optgrour des politiques industrielles interventionnistes qui favorisent les entreprises
déja en place et cherchent & sélectionnemkgieursou arécompenseles perdants.

Les donn®es empiriques di sponi bl es mi dei t ent
champions nationaux. Tout déabord, | es ar gume
faibles:  6affirmati on doéune corr ® ation positi
concurrentiel est mise a mal par les résultats mitigés de noselsrdusions, résultats qui
condui sent dbéailleurs ° douter de | 6aptitude
gagnant§ sans parler m°me dbéden cr ®er . léds tefidanta ® g a
prouver que les entreprises Pitaux étrangers rapportent moins de bénéfices a leur pays que les
entreprises nationales. En second lieu, les arguments incitant a protéger les champions existants
sont eux aussi faibles. Des faits de mmitius en
des hausses de productivité provient de réallocations des entreprises les moins productives vers
les entreprises les plus productives, et que les innovations sont souvent le fait de nouveaux
entrants sur le marché, de sorte que la protection syt@imaes opérateurs existants risque fort

de peser négativement sur la croissance. Il en va ainsigspays développés comme pdas

pays en d®vel oppement . Troisi mement, sans Q.
données disponiblesibsent entendre Guie rpolitique industrielle efficientedoit chercher a

d®vel opper des activit®s nouvelles plut?t gu
Enfin, la politique industrielle étant encline a rechercher des rentes, les pouvdits, madmpte

tenu de | 6existence de comportements de cet!f
débaction neutres et g®n®ri ques.

1 est clair toutefois quden d®pit des i ncon
climat actuel, déd e r de recourir " des mesur es doéur g
champions nationaux et telle ou telle entrep

l eur faudrait sb6éefforcer doéinsisterntsepuses | e c
financiéres et industriele€haque foi s que cela est possible
débune vol ont ® : tke mesuaes prisas adéviaierd testay wompatibles avec les
objectifs a long termet éviter de porter en germe fiurs problémes structurels.

S6il est vrai qubun certain nombre dodéargument
visant a créer ou maintenir des champions nationaux, pareille politique ne diminue pas

nécessairement le bigre. De fai , dans certains cas, el l e peu
des arguments en faveur de | a concurrence.
soupl esse doivent °tre |l es ma' tres -édiedes en |
consommateurs.

Les argumentfavorables auxhampions nationaux reposent généralement sur une ou plusieurs

des affirmatios suivantes : (a) dans cermigecteurs, les entreprises naissantes ont besoin de
connai ssances sp®adadun sPest, | fadebaepfiqicRie dédemriagee

(b)l 6octroi de subventions est susceptible dob:
| 6®chell e internationale ; (c) Il e fait de fav
marché a devenir plus innants et plus compétitifs ; (d) les investissements publics peuvent

venir compléter les investissements en installations et équipements des grandes entreprises et par
la-méme accroitre leur productivité ; (e) les pouvoirs publics peuvent étre appelésiirenné
défaillances a court terme du marchet (f) on peut souhaiter sauver des entreprises ou des
secteurs en difficulté pour éviter un ralentissement éconongijgencortége de suppressions
déoempl oi s.
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Ainsi, pour certains, une politique de chamgigrationaux peut présenter certains avantages. En
outr e, S i |l 6on peut certes avancer desestar gume
toutefois inexact de pr®tendre qgque | 6®mer genc
une diminutiom du bienétre des consommateurs. La politique de la concurrence de la
Commission européenfigpour prendre ce seul exemplen tient expressément compte : elle ne

s 0 0ppopsrseab ais dd@ampidne nationaux, a condition toutefois que leur stétuite

du jeu de la libre concurrence sur le marché.

Une politique de champions nationaux comportant ainsiagesitages etlesinconvénients

certains ont prondragmatisme et souplesse en la matiére. En effet, au lieu de promouvoir
activement des charngms nationau, il faudrait essayer de concilier la nécessité de créer et de
protéger des péles industriels importants et le respect des principes essentiels de la concurrence.
Toutes |l es politiques quell es qul@eekigemtsanes oi en
évaluation minutieuse déurs codts en termesde concurrence. Si une restriction de la
concurrence est jugéeécessairesa portée et sa durée doivent étre proportionnées au but
poursuivi.De surcroit, dute aideéventuellement accordéevraitse justifier par unstratégie de

long terme sans se limiter a d@mples considérations a court terme.

Pouratténueies conflits éventues entre politique industrielle et politique de la concurrence, on
peut adopter une politique industriefé&orisant deshampions nationaux dans les seuls secteurs

dans | esquel s il est justi fi ®u mays can®@méses ai r e
politique de la concurrence faalrle auxchampions nationaux peut étre une option viable et

efficace ac e t ®gar d, - condition cependant : (i) |
mar ch® ; (ii) gue | 6ai dea la wionté dadénédies 3 aettasr e et

défaillance et (iii) que ces effets positifs ne soient pas annihilés paiffiets @égatifs résultant
de la distorsion de concurrencboute mesure adoptée en vertu de pareille politique doit étre
transparente et temporaire.

Déautres moyens peuvent °tre wutil ement mi s €
marché en voieelmondialisation, car la création ou la protection des champions nationaux peut

sbav®rer trop co%teuse ou risqu®e pour | a com
Mettre en place un dispositif qui profite

per met " umentqy sayrichesdedsans gpautants 6 e x poser au risque
®cueils doébune politiqgque qui cr®e ou paemt ge |
soumettant toutes |l es entrepri sépensuppimat f ai bl

lescharges administratives inutiles qui peésent sur toutes les entrepriseen iftjoduisant
davantage de flexibilité dans le fonctionnement du marché du travail pr(d@ssurant

l 6instruction et Il a f or;ma(e)énapportahtessn cpneours @lan e s
recherchedéveloppement en général, sans se limited au tel secteurCertainsdontla Suisse,
considérent que cette approche donnerait de meilleurs résultats économiques que la mise en
Tfuvre doéune pol itarielleg baeCoréenqdiuas tiépart,eal cbnau useecmissance
économique exceptionnelle en favorisant des secteurs déterminés a récemment fait sienne cette
conception de la politique industrielle. On matgue la politique initialdela Corée a également

étée” | 6origine de distorsions de concurrence d
aux param tres fondamentaux de | 6®conomie cor
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Une politiqgqgue de | a concurrence bien con-ue &€
bien dans les économies petites ou en développement que dans les économies développées
grandes ou moyennes. Une nation petite ou en

nation ou une nation développée a ce que sa politique industrielle et unpdidilgue de la
concurrence soient conflictuelles.

En admettant de nouveaux entrants et en ouvrant complétement leur marché aux produits
étrangers concurrents, les petites économies et les économies en développement améliorent la

compétitivité de leurs marh ® s . Ce surcro’t de comp®tétrei vit®
des consommateurs, en particuler liberté de choix. La libéralisation ne remplace pas a elle

seule une politique de | a concurrenmcerren@ect i ver
reste n®cessaire car &elle seule peut garanti

nouveaux obstacles privés aux échanges pour se protéger de la concurrence étrangére. La
politigue de la concurrence permet en outre, dans les secteuptant seulement un ou deux

op®rateurs viables du fait de | a taille r®dui
exigent, dé®viter gue ces op®rateurs nbdabuse
consommateurs.

Une politique de laconcurrence congue pour les petites économies et les économies en
d®vel oppement devrait viser ~ rem®dier aux dRe
faisant, elles devraient étre pleinement conscientes (a) que, dans certains secteuns, aeuls

deux intervenants sur le marché seront viabldb)e u6une forte concentrat
donné peut générer des comportements ayant pour effet de réduiredadien

Certains observateurs consi d radentre paiédondmies a u t
tout juste naissantes et les économiga milres Les mesures de politique industrielle
convierdraientaux premiéresorsqud i | y a |ieu de chandatefoid,a sp®
les stratégies applicables dans la phasedélmllage économie ne sont pascelles qui
correspondent aes économies parvenues ndaturité dans lesquelleda politique de la
concurrence a plus doéi mportance encore

Les études de cas menées dans les petites économies et les économies en dévetogpement
montré que la création de champions natioriaaxi leur soutiefi par les pouvoirs publics
pouvat s 6 preéj@icigble  On peut donc consi d®rer quobi l
telles économies@da u t ane paoditigue de la concurrence lari®u de favoriser les champions
nationaux. En effet, les autres pays risquent alors de prendre des mesures de repusailles
rendraientles entreprises nationales moins compétitivesait des distorsions de concurrence.

De toute fagon, les données éntues montrent que dans le contexte de la mondialisation, les

entreprises ®mergentes affichent une meill eur
march® int®rieur sans aides de | 6£tat, ce qu
internationaux. De fait, |l 6intense rivalit® d

innovants font peser sur les entités déja implantées sont des moteurs de la croissance bien plus
efficaces que les politiques industrielles administréespal e s bur eaucr ates qui ,

pas soumis ° la discipline de march® et de
chasses gar d®es. Les cas dé®chec de champi ons
des raisons tenanibe n souvent © | dirresponsabilit® et

|l es d®ci sions r®sultant dbébune gouvernance pol
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BACKGROUND NOTE*

1. Introduction

The expression fAindustrial policyo means di ff
context, it may refer to government interventions influencing business ates;isfom general measures
such as acrogheboard investment incentives to more targeted, sectore ci f i ¢ i ncenti ves,

policies such as domestic content requirements for public procurement, the direct or indirect subsidisation
of specificcompanies, or dirigiste policies such as the creation of national champions and their protection
from competitors and foreign acquirers.

Whatever its meaning, industrial policy is invariably rationalised as a means to correct market
failures, while compéion policy is a means to ensure that market mechanisms are not hindered by
anticompetitive behaviour. Therefore, at first glance, there seems to be a contradiction between the
underlying principles of industrial policy and those of competition policyptactice however, this
impression must be qualified because many government interventions that could be labelled as industrial
policy do not interfere with competition policy.

However, one of the main tools of industrial policy, the creation, suppot @pect i on of Al
champi onso, is indisputably at odds with compet.i
several possible premises. One premise that is often articulated is that private initiative alone is often
insufficient to foster e development of new sectors that could prove highly profitable, and that a
temporary helping hand from governments is needed in order to speed up development and sectoral
diversification. Another argument in favour of national champions is that sizenariét power are the
main drivers of productivity and growth, and that the nationality of companies has an impact on the
contributions they make to the countries in which they opérateeh as increasing the overall skills of the
work force, or generatingomplementary activities, for instance through their purchases from local
suppliers. The advocates of seespecific industrial policies and national champions can point to several
striking successes. In Brazil, Embraer was created in 1969 as a goveowned company (it was
privatised in 1994) and was supported through its early development (by means of subsidies and
preferential procurement rules) before becoming a successful global player in the aeronautics sector, to the

point that aircraft are noBr azi | 6 s top export product. The Hy
subsidised, and occasionally shielded from foreign competition by the government at every step of its
di versification. Similarly, t he Mexi c dndustrg, dyw er n me

conditioning the operation of foreign firmsdé pl a
proximity to the US market) on strict domestic content requirements led to a remarkable performance, and

the automotive sectorisnawe x i cob6s top export sector. In I'ine w
have followed and are still following policies which aim to encourage the development of specific sectors

This paper was drafted as a Backgrd Note by David SpectorCéntre National de la Recherche
Scientifique Paris School of Economics, and MAPP), Antoine Chapsal (University Pompeu Fabra and
MAPP) and Laurent Eymard (MAPP). It does not necessarily represent the views of the OECD Secretariat
or those of its Member countries.
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ranging from mining to tourism (in several Latin American countries$pftware (in China and India, in
particular) and shipping.

In contrast, those who claim that fAcompetition
intense rivalry between firms and the permanent threat posed by innovative entranistzeints are a far
better engine of growth than bureaucratic industrial policies fraught withseeking by vested interests.
This sceptical view is often backed with evidence about the striking failure of many national champions,
which can often be asbed to a lack of accountability, and to economically irrational decisions resulting
from politicised governance.

In practice, the creation of national champions endowed with a lot of market power is often at odds
with merger control policy; conversely, gawments sometimes attempt to bend the merger control
process towards the furtherance of industrial policy goals in order to prevent the takeover of a national
champion by a foreign firm.

Recent cases have made this tension between industrial and campmtiicy topical, as several
governments, especially in Europe, expressed concerns oveibordss mergers in politically sensitive
sectors such as banking and energy, and attempted to create or protect their national champions. In order to
contribute o this debate, the present paper discusses the pros and cons of industrial policy and competition
policy, in the light of the available empirical research. The main conclusions are as follows.

1 The case in favour of creating national champions is weakh®wrte hand, the view that size
brings decisive competitive advantages is belied by the mixed record of many mergers, which
casts doubt on governmentsd® ability to effic
other hand, there is no evidence tf@aeign-owned companies generate fewer benefits to their
home countries than domestic companies.

1 The case in favour of protecting existing champions is weak as well. A growing body of evidence
suggests that a large share of productivity increases rdsutisinterfirm reallocations, from
less to more productive firms, and that many innovations come from entrants, so that a
systematic protection of incumbents is likely to dampen growth, both in developed and
developing countries.

1 The existence of positiv externalities induced by sectoide economies of scale and
agglomeration effects has been documented empirically. In particular, informational externalities
seem to be strong in developing countries, since there is a lot of uncertainty as to thégpobspec
success in new sectors, which may deter private initiative. Government policies encouraging new
activities may therefore help private agents to learn which sectors are promising and can speed up
development and diversification. However, delineatingpppr policies to address these
externalities is complex. While there is no universal policy prescription, the available evidence
suggests that efficient industrial policies should be targeted towards the development of new
activities rather than towardagporting welestablished national champions.

1 Like all government interventions, industrial policy is prone to-semtking. The evidence of
rentseeking behaviour implies that governments should favour policy instruments that do not
endow them with theqwer to favour individual companies and should focus on more neutral,
acrossthe-board instruments.

1 Competition policy can address many of the concerns that are usually mentioned in support of

industrial policy. Intense competition leads to the exit officient firms and the rationalisation
of production without the need for governmspbnsored mergers. It can limit exploitative
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pricing by foreign firms possessing market power and facilitate entry into sectors dominated by a
few foreign firmsi these tw effects are especially relevant to developing countries. Last but not
least, competition makes companies more efficient by sharpening managerial incentives to reduce
slack and, according to some studies, by increasing incentives to innovate.

1 There is litle conflict between a properly defined industrial policy and competition policy. There
may be some tension regarding the treatment of synergies in merger control, but it should be
amenable to compromise.

2. The creation of national champions through merges: theory and evidence

One of the main types of government interventions usually considered as constituting industrial policy
is the creation of national champions, either created ex nihilo, or, more often, resulting from the merger of
smaller preexisting firms. Governments may create national champions directly, by acquiring several
private firms and merging them into a single governroevited company, as the UK government did for
example in 1967 when it acquired the largest fourteen domestic steelriempa as to create the British
Steel Corporation; or by having a governmewned company merge with a private firnas happened in
France recently when GDF merged with Suez in order to form a national champion in energy, thereby
fending off a bid froman Italian company. Governments may also act indirectly, by using their influence
over companies (which may result from government control over credit, procurement decisions, or taxes
and subsidies, inter alia) in order to encourage them to merge. Famdestas part of the Industrial
Expansion Act of 1968, the British government presided over the creation of a national champion in the
sector of computers, ICL, through the merger of several domestic firms, by granting subsidies to various
R&D programd. Governments lacking direct control over firms may still attempt to favour certain
mergers and deter some others in order to bring about the creation of a national chanpienSpanish
government did in 2006 when it supported (in vain) a merger bet@asrNatural and Endesa in order to
prevent Endesabs takeover by a foreign utility.

Even though this type of heayanded government intervention aiming to shape entire sectors is now
less frequent than in the past, many governments still consider thathinéld retain some authority over
merger control policy in order to allow industrial policy concerns to occasionally override competition
concerns: in many jurisdictions, the ministry of finance may decide against the recommendation of the
domestic compéion authority.

The claim that governments should foster the creation of national champions by merging smaller
domestic firms is often motivated by the view that mergers allow firms to realise economies of scale, to
reallocate production towards the madfticient plants, and more generally to benefit from various
synergies, ultimately leading to expanded output, better quality and more product innovation.

In order to assess the merits of this argument, it is helpful to decompose it into several building
blocks. It relies on the following four assumptions.

) Assumption 1: Abig is beautiful o, i . e.., when
efficient.

(i) Assumption 2: market mechanisms by themselves fail to lead to large enough firms, i.e., the fact
that more efficient firms tend to gain market share, invest more, and become larger, does not
suffice to bring about all the gains that are associated to size.

Stephen Young et A. V. Lowe, Intervention in the Mixed Economy: The Evolution of British Industrial
Policy

27



DAF/COMP/GF(2009)9

(i) Assumption 3: firmsdé incentives to merge are
from mergers. A milder version of this assumption is that the problem lies with merger control
policies rather than with firmsd incentives.

vy Governments are able to identify which fAchamp

As is explained below, the thedstl and empirical support for each of these assumptions is weak
and a systematic presumption in favour of a policy of creation of and support to national champions would
be unwarranted. This is not to say that policies aiming to create national chaangiorewver justified. But
these results suggest that such policies should be the exception rather than the norm and that the burden of
proof should rest squarely upon the governments proposing them rather than upon the sceptics.

2.1. The rationalisation of plant utilisation is an unconvincing justification for the creation of
national champions through mergers

There is no point denying that merging several smaller firms in order to form a larger one often leads
to rationalisation and lower production costhis may be the case for a series of reasons: fixed cost
duplication may be eliminated, by concentrating all production activities within a single plantadsigh
plants may be shut down as their production is shifted towardgdstvplants; merging firexcan pool
their technologies and knaekow, thus ending up with lower costs than either firmmegger; large firms
with complementary customer bases may reach a scale that renders profitabdelwwmaty or quality
enhancing innovations, as well as tneation of new products.

There is no single unified theory of the efficiency gains from mergers. However, economic theory has
focused extensively on one particular type of efficiency gains, namely, those resulting from the ability of
larger firms to ratnalise production by shifting it to the most efficient plants and reaping the benefits of
economies of scale. The main theoretical analysis of this issue is Farrell and Shapird Tt&90jnodel
considers a highly stylised market in which all firms daroe homogeneous goods and compete in
guantities. Farrell and Shapirodés main result is
production (i.e., the reallocation towards loast plants and the avoidance of fixed cost duplication)
necessarily lead to a lower output and a higher price level, even though they may raise total welfare. The
reason behind this striking result is quite intuitive. In competitive enough markets, rationalisation takes
place spontaneously, since higbst firmscannot compete against their more efficient rivals. Whatever
rationalisation is left for mergers to realise (as opposed to rageketrated reallocation) in some sense
reflects the weakness of competition, which allows relatively inefficient firms to neaative in the first
place. But if this is the case, then a merger is likely to reduce competition in a market already lacking
competition, which explains why it necessarily leads to higher prices and a lower level of output. In a
related paper, Specta2q03f showed that this result carries over to the case where entry is possible as a
response to a mergarduced increase in prices: even with free entry, profitable mergers not generating
any synergies other than those resulting from the rationalisattitve use of existing plants lead to higher
prices and lower levels of input.

These results are not sufficient by themselves to rule out the possibility that mergers leading to
national champions might be desirable. Like all theoretical results, thegrrdlighly stylised modelling
of the economy. More importantly, they do not investigate all kinds of synergies, such as those resulting

3 J. Farrel!]l and C. Shapiro, i Ho r Anercant Eadnomid Revigve r s : A
vol. 80(1), 1071 2 6 , 1990. See al so, J. Farrell and C. Sh
Hori zont al M éntigust LawAouandl vl s6B(3),2001.

4 D. Spector, AHori zont al Me r g intersationaEJodrmalyof Indatmeld Ef f i
Organisation vol. 21(10), 15941600, 2003.
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from the pooling of knowow or the possible strengthening of incentives to innovate thanks to the
possibility of spreaithg innovation costs over larger volumes. However, they imply that there is no prima
facie case in favour of national champions on the grounds of scale economies alone.

2.2. The evidence about the impact of mergers on efficiency is mixed

Inordertohavee mor e precise view of the claim that At
empirical evidence on the impact of mergers. The existing studies break down into three categories. A first
group of studies f ocuses performanteemeasongddycprofitodr retameto g e r ¢
sharehol der s. A second group focuses on the i mpa
prices, in order to distinguish between market power and efficiency effects. Finally, a third group ef studie
examines directly whether mergers tend to make firms more efficient

The evidence about the impact of mergers on firm profitability is mixed. Studies of mergers that took
place in Europe, the United States, and Japan from the 1960s to the 199@d€fiadidience that mergers
on average create a lot of value, and conclude that many mergers actually destroyed value, especially those
involving large companiés More recent studies focused on the impact of merger announcements on the
combined stock magkt value of the merging firms. The wunde
hypot hesi so, i . e., the view that stock market pr
expected flow of future profits. On balance, these studies dorogitle overarching evidence that mergers
make firms more profitable. Like all empirical studies, the abovementioned ones raise a number of
methodological issues. The older ones, which focused on profits before and after mergers, relative to other
firms in the same sectors, failed to take into account the fact that mergers are endogenous. If mergers are
more frequent when one of the merging firms faces particularly unfavourable prospects, then considering
other firms as a benchmark is unjustified. Evendistsl focusing on the evolution of stock prices shortly
before and shortly after a merger is announced are immune to this criticism, but they rely on the efficient
market assumption, which one may consider unrealistic.

These results are relevant to the dgsion of industrial policy because they go against one of the
oldest and most frequent arguments in favour of national champions. The fact that, contrary to
sharehol dersd hopes, many mer ge o atldast thatatehoklérsg ni f i
have it wrong in many casesieans that the impact of mergers is quite uncedaiante Governments
willing to create national champions thus face a significant informational problem, which is more acute
thanthe problenfacing shareholdersrgie they are likely to possess less fspecific information. Even if
one does not take into account the other problems associated with government intervention, such as rent
seeking or the lack of adequate incentives, this informational problem alotess ic&ution.

Second, even if they did not make firms more efficient, one would expect mergers creating market
power to be profitable. The absence of unequivocal evidence in this direction thus justifies some
scepticism regarding the claim that size bylitsgakes firms more efficient and that a sound industrial
policy requires a more lenient merger control so as to achieve nggngerated efficiencies.

° Part of this section is based on Roller, kHendrik, Johan Stennek and Frank Verboven (2001).
OEf ficiency GaHunopeanfEcooomNdvee 31128.r . o

See, e.g. Lubatkin, M., Srinivasan,&nd Mer chant , H. (1997), AMer ger ¢
during times of relaxed antitrust enf odoureanefnt : t h
Management23, 5981; Sirower, M. L. (1997)The Synergy Trap: How Companies lose Aloguisition

Game

New York: The Free Press; T he effects of mergers: an international comparison; K. Gugler, D. Mueller, B.
Yurtogl u, and C. Zul ehner, iAThe Ef flkemationalddurnaMer ger ¢
of Industrial Organtation, vol. 21, 625653, 2003.
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In order to disentangle the impact of mergers on market power from their impact on efficiency, some
studes have examined how mergers affect market shares. The underlying idea is that mergers increasing
mar ket power should reduce the merged firmsdé mar
prices), while mergers primarily making firms more aéit (in terms of costs or product quality) should
have the opposite effect. Another way to assess whether the main effect of mergers is to make firms more
efficient or rather to endow them with more market power is to look at their impact emergingit val s 6
share prices. I f the main effect of a merger i s
thus the prices they charge, this should benefit their competitors. On the contrary, if the main effect is to
make the merging firms more effigit, this should be detrimental to competitors and their share price
should fall. According to the existing literature, mergers were followed on average by declines in the
merging firmsd mar ket shares and/ oiscongsentwdthe s i n
view that on average, the efficiency gains, if any, were not large enough to offset the decrease in
competitive intensity Another studS; looking directly at the impact of mergers on costs in the banking
sector finds that the mezgs on average did not increase cost efficiency, and that there was a lot of
variation in that some mergers led to large efficiency gains and some other to large efficiency losses.

All in all, these studies show that while some mergers create largeréfies, there should be no
presumption that this is systematically the case. Even informed,-prafimising decision makers often
undertake mergers that create few if any efficiencies. This observation, together with the failure of many
national champion ( such as the UKb6s | CL, Francebds Bul I,
chall enge | BM&0s dominance of the computer -mar ket
sponsored policies aiming to create national champions on the assumptisizehalone is a panacea,
even though one can also point to success stories

2.3. Accounting for synergies: the scope for tension between industrial and competition policy

Even though the overall evidence is mixed, some mergerisputedly create efficiencies, and the
treatment of these efficiencies in the merger control process may be at odds with perfectly legitimate
industrial policy concerns. In almost all jurisdictions, the aim of competition policy is to protect
consumers. Awordingly, the main principle of merger control is that mergers benefitting consumers
(because they lead to lower prices or improved products) should be authorised, while mergers harming
consumers should be prohibited. This criterion is by no means thewalmaking economic sense. One
could also want to clear all the mergers increasing total welfare, i.e., the sum of consumer welfare and firm
profits. The divergence between these two sensible criteria is not simply the subject for an academic,
theoretich debate. What is at stake is the way fixed cost savings generated by mergers are taken into
account. According to textbook microeconomic models, prices are affected by changes in variable costs
but not by changes in fixed costs. Competition authoritias tonsider that fixed cost savings brought
about by mergers cannot be considered an efficiency defence when mergers also arouse competition
concerns. They may therefore prohibit mergers that vastly increase productive efficiency by suppressing
fixed costduplication, on the grounds that the ensuing gain will be appropriated by the merging firms
rather than by consumers. In addition, the standard of proof required by most competition authorities in
order to clear mergers on efficiency grounds is prohibitikiegh, so that in practice almost no merger case
was ever decided on the basis of efficiency cl&ims

See, e. g., J. Clougherty and T. Duso, iThe | mpact
Outside a Merger o, WZB-1Di scussion Paper SP |1 2008

Berger, Allen N. and David B. Humphrey, The effects of MegamemmeEfficiency and Prices: Evidence
from a Bank Profit Function, Review of Industrial Organization, 1997, 11,336

o D. Spector, AW Il efficiefacurencewal. ¢200/matter i n mer g
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The conflict between competition policy, as it is implemented in most jurisdictions, and legitimate
industrial policy concerns, is thus twofold. Fjrshe consumer welfare criterion (as opposed to the
alternative total welfare criterion), which is the compass of competition policy, may lead competition
authorities to prohibit efficienegnhancing mergers. Second, the merger control process, likggall le
processes, requires a high enough standard of proof, because decisions must withstand scrutiny before
courts in case they are challenged. Since it is difficult to document future efficiencies, which are by nature
uncertain, this may bias merger conti@ivards making too little room for efficiencies. On the contrary,
industrial policy decisions, like all government decisions, leave room for some discretion aaddrial
error processes. Beyond the choice of the criterion underlying merger contraryh@inciple of merger
control as a legal process in which each decision can be challenged in court can thus be seen as a
straitjacket potentially preventing some useful industrial policies from being implemented.

2.4. Supporting existing champions may ha growth

One of the most heated debates about industrial policy revolves around the question of whether
governments should provide support to large companies. In other words, should governments support
national champions after assisting in their creatisnthe answer to this question the same for developed
and developing countries?

Those who argue in favour of supporting existing champions put forward the following arguments:
by virtue of their size, and lesser exposure to risk (especially in the tasaglomerates), large firms
have greater incentives to innovate than smaller firms; they lie at the centre of a nexus of suppliers to
whom they provide stable expectations (and thus incentives to invest and innovate) as well as technological
spillovers;they are a way for developing countries to reach a critical mass (in terms of scale and scope of
products) without which a sector cannot take off because of the presence ofnvgeteconomies of
scale. Therefore, they should be supported wheneverublé¢roand they should be involved in industrial
policy programs, such as publicivate R&D programs. In his analysis of Korean industrial policy, Rodrik
(1995)°, for instance, commends President Par kipbs dec
oilinKorearowned tankers in order to support Hyundai 6s
global shipping slump.

Policies to support large ailing firms are in fact pervasive, though probably less now than in the past.
For instance, theres hardly a government that did not put large amounts of money into the national
flagship air carrier. In the UK, government contributions to civil aircraft and engine development from
1945 to 1974 totalled 1.5 billion pounds at 1974 prices and prodeceipts of 0.14 billion pounds
According to a study of British industrial pol i c)
winners6 appeared in practice to amount to spen
support to declinig industries is a clear example of misplaced industrial pdlicy highlights one of the
pitfalls of industrial policy, namely the capture of government by the vested interest of large incumbents
which possess the resources and knowledge required to puliic intervention in their favour (see
below).

10 D. Rodrik, fAGetti mgy ISotug rhv &kmotrie@n sa n Ecogumic Rolidivol.Gr e w R
10(20), 1995.

1 Gardner, N. (1976), fAThe Economics of Launching Ai
Subsidies. London: HMSO.

12 Morris and Stout, p D.8MdrrisddjlteiEsdnamicSysterRio the UBxfodd; i n

Oxford University, 1985.
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Even among the proponents of an interventionist industrial policy, there are now few advocates of
massive support to ailing firms. But the debate about the usefulness of supporting large companies goes far
beyond the issue of supporting losers. For instance, in the European Union, aid for the rescue and
restructuration of companies represented only 4% of total state aid iR200@5 The bulk of the aid,
which accounted for 0.53% of GDP (most of which biteef large companies), was aimed to further
other industrial policy goals. The debate about whether industrial policy should target large established
companies can be illustrated by the recent twists and turns of French policy toward industrial innovation
The French government created in 2005 an AAgenc
provide public funds to technological R&D projects, each of which was to be led by a large industrial
company (with some involvement of smaller firms as )wét 2007 however, this approach was reversed
as this agency was merged with another one providing 100% of its support to small and-giselium
companies, reflecting the view that industrial policy should rather focus on the development of small,
innovative companies.

This view can be traced back to Schumpeterds i
which new firms displace older incumbents, so that a sound industrial policy should foster the development
of small, innovative firms rathahan help incumbents. A growing body of empirical evidence, both in the
case of developed and developing countries, supports this approach. Anecdotal evidence about the
computer, software and internet industry highlights the importance of creative tiestruc the early
1980s, IBM failed to understand the strategic importance of operating systems and its market leadership
was thus shattered by Microsoft; Microsoft in turn was slow to realise the importance of the internet in the
1990s. In spite of itsndisputed leadership in operating systems and the corresponding profits, it could not
prevent new, highly innovating firms such as Google and Sun Microsystems from gaining prominence in
the new markets brought about by the development of the internetdsdtdrequently piece of anecdotal
evidence cited against shoring up large incumbents is precisely the contrast between this phenomenon of
renewal of corporate giants in the United States, which seems to go together with a high pace of
innovation, and theelative stability observed in Europe. This contrast is general and by no means limited
tohight echnol ogy sectors: only 3 European firms bel
after 1976, against 51 in the United States (and 46 in emetgingries); conversely, small innovative
firms grow much more quickly in the United States. It has become customary to relate the relative inertia
of the corporate structure in Europe to its innovation deficit relative to the United States, espedially (bu
not only) in hightechnology sectot$

Such anecdotal evidence has been confirmed by several empirical studies using different
methodologies. In their micreconometric study of productivity growth in the United States, Foster et al.
(2000} find for instance that onthird to onehalf of total productivity growth is caused by the
reallocation of production from less efficient to more efficient firms (including through the disappearance
of old firms and birth of new ones) rather than by the realisatioithin-firm productivity gains. This
suggests that while many old incumbents are highly efficient, governments should not prevent less efficient
ones from being destabilised by new competitors.

It is sometimes argued that the creative destruction prigassimportant one in developed countries
that are close to the technological frontier, since for them growth is mostly related to innovation, while
developing countries should focus on catching up with richer countries by applying existing technologies,
which could be achieved through national champions. According to this theory, economic development
would require national champions in a first phase, when a country simply appliesxpres t i ng fAr ec

13 T. Philippon and N. V®ron, fAFinancing Europeds Fas

14 L. Foster, C. Hal ti wanger and C .essdbs from Micrpeconomggr e g a
Evidenceo, NBER Working Paper NA 6803, 2000.

32



DAF/COMP/GF(2009)9

and should focus on the realisation of economiescale; and creative destruction would become an
important engine of growth only at a later stage.

However, a study by Fogel, Morck and Yeung (2608uggests that the benefits of creative

destruction are tangible in the developing world as well as indgqved d countri es. They
business stabilityd in a sample of 44 developed a
10 businesses in 1975 that (i) either were stil!]l

at least as quickly as domestic GDP between 1975 and 1996. Based on this index, they run many different
crosscountry regressions in order to test the relationship between big business stability between 1975 and
1996 on the one hand and growth between 802000 on the other hand. Their main finding is that
turnover at the top appears to ficause growt ho: C «
well as the overall economy did better on average, and this finding holds for both devaitmped
developing countries. This result implies that independently of the pace of development of new companies,
helping less efficient established companies to prosper entails a large cost in itself. While the precise
underlying mechanism has not yet be&e focus of detailed empirical work, one may assume that
supporting established companies deprives newer ones from access to the inputs (especially skilled labour)
and markets that they would need in order to prosper.

These findings invite caution regardirpolicies that leave room for precisely targeted help to
individual companies, because large established firms are likely to be the prime beneficiaries of such
policies due to their comparative advantage in-seiking. They also suggest that governmetghing to
pick the new technologies or firms worthy of support face severe informational problems. Since even large
incumbents often fail to make the right strategic decisiavisich is why they end up being destabilised by
smaller firms- how could goernments make informed choices? Philippon and Véron (2008) conclude that
the best industrial policy is one that helps small innovative firms grow faster, not by picking the ones
looking most promising, but by creating a favourable environment and facgitdteir financing. They
advocate fAhorizontal d measures such as simplifyi
shares by small companies), changes in insolvency legislation, the removal of distortions in the tax
treatment of equity andetht, and, last but not least, increased competition in financial markets. Finally, the
abovementioned results point towards the usefulness of decreasing the costs of entry for new businesses,
which are still high in many countries: according to Djankoal £(2001%°, the cost of creating a new firm
varied in 1999 from 1.7% of per capita GDP in New Zealand to 495% of per capital GDP in the Dominican
Republic, with a world average of 66%.

2.5. Should champions be national?

Policies aiming to foster and protenational champions rely on the assumption that the nationality of
the main shareholders of a compamdthe location of its headquarters have an important impact on its
contribution to the countries where its activity takes place. This belief is erprés most countries
whenever a |l arge domestic firm is acquired by a
been voiced lately in many developed countries and have led to the enactment or strengthening of
legislation controlling foreign inrsstment (such as the Foreign Investment and National Security Act of
2007, which extended the scope of the Ektorio amendment of 1988 in the United States). Several
European countries have legislation restricting foreign takeovers; additionally, sduergbean
governments recently attempted to discourage -@ogatry takeovers, in sectors ranging from energy to
air transportation and food. More generally, the increased frequency of acquisitions based in developed

15 K. Fogel, R. Mork and B. Yeung, #fABi guhBuoddforgss St
Gener al Mot ors good for America?d NBER Working Pap

16 S. Djankov, R. La Pd¢a, F. LopezdeSilanes, and A. Shleifer, « The Regulation of Entry ». Quarterly

Journal of Economics, 2002, vol. 107.
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countries by companies based indegeiong countries (such as Lenovoos
or Mittalds acquisition of Arcelor), and the coni
the acquisition of Shin Corp, t he T Hhremaseki thé e c 0 mr
Singaporean sovereign fund, or of Ranbaxy, the Indian generic drug maker, by the Japanese company
Daiichi Sankyo) have made public opinion and governments highly sensitive to the nationality of firms.
One exception is the UK, which let foreifirms acquire its entire automotive industry and large parts of

the water distribution and energy sector, sectors that are politically sensitive in many countries.

The example of the British automotive industry is interesting, because the end of radtanplons
(after their acquisition by foreign firms) did not spell the end of the industry: total production was greater
in 2005 than in 1995, and, quite strikingly, car exports from the UK increased from 837,000 to 1,315,000
vehicles per yeaf.

Several ecent empirical studies confirm that foreign takeovers do not harm host countries, for several
reasons. First, the synergies generated by takeovers-fanater or not) on average accrue to shareholders
of acquired firms, while those of the acquiring ffrappropriate a very small share of it, or even lose
money?®. If that is the case, then foreign takeovers can be seen as a transfer of wealth from foreign to
domestic shareholdeislittle to fret about. Second, several empirical studies find that fotekgovers
have a large and positive impact on productivity and little impact on total employment on average. This
result has been found in the case of the{JSweden (with some cavedfsind the United Stat€s
Moreover, there is evidence that foreignedirinvestment generates benefits to other firms in the same
sector or in vertically related ones (i.e., suppliers or customers). This evidence is so far more abundant in
the case of developed countries. In the case of developing or transition econberiesista (still
admittedly small) body of evidence showing that the presence of affiliates of fameiggd firms tends to
increase the producti vity aftdra€zhch praducérofalaniniumallpyp | i er
castings for the autontive industry signed its first contract with a multinational customer, the staff from
the multinational would visit the Czech firm's premises for two days each month over an extended period to
work on improving the quality control system. Subsequenti\Gzkeh firm applied these improvements to
its other production lines (not serving this particular customer) and reduced the number of defective items
produced % Beyond anecdotal evidence, an econometric study of foreign firms in Lithuania also found
suchan effect: contacts with the local affiliates of foreigmnned firms tend to make local suppliers more
efficient as a result of technological spillovers, and that the effect may be large: a 4% increase in foreign
ownership is associated with a 15% incesassupplier productivity. However, it must be acknowledged
that in contrast to such suppthain linkages, several studies on Morocco, Venezuela, and the Czech
Republic failed to find evidence of positive ingactoral spillovers specifically associated foreign

1 http://www.autoindustry.co.uk/statistics/production/ukérd

18 See,egAndrade, G., Mitchell, M. and Stafford, E. (20
Journal of Economic Perspectivels, 103120.

19 Griffith and Simpson, &haracteristics of Foreign Owned Firms in British Manufacturing», NBER

Working Paper n° 9573.

Heyman, Sjoholmand Gustavsson «Is There Reallyrareign Ownership Wage Premium? Evidenmoarf
Matched Employer Employee Datalournal of International Economic&lsevier, vol. 73(2), pages 355
376, 2007.

Bernard and JenserxFirm Structure, Multinational&nd Manufacturing Plant DeathsReview of
Economics and Statisticgol. 89(2), 2007.

20

21

= B. Javorcik, fDoes Foreign Direct |Rrmms® mtSeachaf | ncr
Spillovers hrough Backward L n k a dreesioan Economic Revie®004, vol. 94(3).
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ownership®’. Nevertheless, even the absence of spillovers is consistent with foreign acquisitions having a
positive impact by raising labour productivity and making the acquired firm more efficient.

Overall, the available evidence providesldittsupport for the claim that the nationality of a
Achampiono matters for productivity, i nnovation o
location of R&D. This finding weakens the case for national champions.

3. Industrial policy and externalities

Another frequently mentioned rationale for industrial policy is the idea that some firms generate
positive externalities that government intervention should reward since market mechanisms fail to do so.

The debate revolves around two broad typEexternalities: competition creation and seatinte
scale economies or aggl omeration effects (also Kk
them, a general theoretical remark must be made. When the decision by a firm to locate aapdarerin
country may generate positive externalities locally, one may be tempted to jump to the conclusion that the
provision of subsidies to attract that plant is justified. This reasoning fails to take into account, however,
the possible negative cressuntry externalities. If the positive local externalities are the same irrespective
of where the plant is located, and the only impact of a subsidy is to shift a plant from one place to the other,
then each countryés gai n frid policy doeshnetrgenerateuanyt gloab s | «
benefits. When taking into account the fact that public funds have a deadweight cost, such subsidies end up
decreasing gl obal surpl us, even though they may
This remark is probably relevant to some cases of stighted industrial policy. For instance, the
available literature about the United States, where aid is not prohibited, lends support to a rather negative
view of competition across states to attract §ir@tates seem to engage into costly competition in order to
shift activities from neighbouring states towards themselves, without much creation of new &ttivities
This destructive crosstate competition also seems to have intensified ftelyd this s prompted some
American authors to recommend a federal control over Stéfe aid

However, if the positive externalities vary a lot according to the location of a plant, competition
between governments offering subsidies to attract it to their territapead to efficient outcomes.

3.1. The Acompetition creationdo argument

According to the fAcreation of competitiond arg
incentives to enter in a given sector are insufficient because the private gaentrgris often lower than
the soci al gai n. The private gain is |imited to
benefit to customers resulting from more intense competition. In practice, this argument has been

= Javorcik (2004).

2 R. Tannenwald, Are State and Local Revenue Systems becoming Obsta#gtefal Tax Journalvol. 55
(2), Sept. 2002, p. 467.

® K. Chi and D. Leatherby, State Business Incentiveends and Options for the Future, Lexington,

Kentucky: Council of State Governments, 1997.

% P. Enrich, fSaving the States from Themselves: Col
Busi nlidasvard Law Reviewvol. 110 (2), 1996, p. 377Notice however that if the positive
externalities vary a lot according to the location of a plant, competition between governments offering
subsidies to attract it to their territory may lead to efficient outcomes (W. Tiebout, A pure theory of local

expenditures,Journal of Political Economy v ol . 64 (5), 1956, p . 416; T.
Effects and Policy Implications of State aids to Industry: an Economic AnalySisonpmic Policy 1999,
p. 1553).
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mentioned in the coakt of industrial policy aiming to create national champions in markets where only a

very small number of foreign producers were previously active. Examples of such industrial policy include

the abovementioned unsuccessful attempts by several Europeamngents to create domestic
competitors of IBM in the 1960s and 1970s, and E
the aircraft manufacturing industry, through Airbus.

From a theoretical viewpoint, this type of justification of industridlpocy i s remi ni sceni
trade policyo by which governments attempgtAto sh
well-known caveat when assessing such policies is that they involve largecuogs/ externalities. The
sign of thee externalities cannot be known a priori. On the one hand, supporting a national champion
benefits all customers, including those abroad (unless the increase in competition is offset by a large
overall cost increase resulting from the lack of exploitatioh s cal e economi es) , and
to take foreign customers into account might in theory lead to too little aid being granted. On the other
hand, governments fail to internalise the losses to foreign competitors, which may lead to excessive aid
levels. Recent papers by David Cdffishow that if the deadweight cost of taxation is high and the market
considered is one of highly homogeneous products, then industrial policy may result into inefficient
subsidy races leading to a waste of public fyrelsen if each government acts rationally and attempts to
maxi mi se its countryds surplus.

As it is often, the empirical evidence on this subject is mixed. First, several cases of industrial policies
motivated by the attempt to increasempetition faileddramatically, notably in the computer sector.
Second, an existing estimation of the impact of the launch of Airbus with the support of several European
governments illustrates the magnitude of the negative externalities. On the one hand, the creatios of Ai
was beneficial for Europe as a whole because it shifted some rents away from American aircraft producers
towards Airbus, and it also contributed to a decrease in (qlaaljtysted) prices. However, the creation of
Airbus was detrimental to global watk, because the losses to American manufacturers were large, as the
creation of Airbus reduced their ability to recoup fixed costs over large volumes of sales. In that sense, the
creation of Airbus made the worldwide production of aircraft less effidienause it led to the wasteful
duplication of fixed costd The assessment of the Airbus cas¢hus twofold. On the one haitds an
example of an efficiently run industrial policy that delivered clear benefits to the participating countries,
showing hat the problems associated with government intervention in industry, such -aseldng or
lack of accountability, can be overcome. On the other hand, it would be wrong to view such policies as an
example for global growtpromoting strategies since thenay decrease global welfafeeven when
successful.

3.2. Externalities, spillovers, clusters and national champions

Lately, the main argument of the advocates of interventionist industrial policies relies on the need for
governments t o ailure itorrenartd themlacalkegtérrsldies fgenerated by the regional
concentration of firms in specific sectors. The most common version of this argument is that the
concentration of firms in a given region generates three types of externalities, eacbhofavhbe seen as

2 J. Brander and B. Spencer, ExportbSidies and International Market Share Rivaldgurnal of

International Economigsvol. 18, 1985, p. 83.

3 D. Collie, State aid in the European Union: The prohibition of subsidies in an integrated market,

InternationalJournal of Industrial Organition, vol.18, 867884; 1998; D. Collie, Prohibiting State aid in

an Integrated Markeflournal of Industry, Competition and Tradel. 2 (3), 2002, p. 215; D. Collie, State

aid to Investment and R&D, European Econotigonomic Papersvol. 231, 2005, p. 1. Sedso J-A.

Garcia and D. Neven, State aid and Distortion of Competition, a Benchmark Model, HEI Working Paper
No. 06/2005.

2 D. Neven and P. Seabright, European Industrial Policy: the Airbus Eageomic Policy1995.
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a specific instance of sectafide economies of scale. The first is input sharing: the concentration of firms

in the same sector in a given area attracts inpt
labour market poolinga concentration of firms attracts a large pool of workers with the requisite-sector
specific skills, leading to reduced search costs for both workers and firms. The third is knowledge
spill over s: a companyds R&D ef f omew gnowhedge diffusesm e f i t
outside the company undertaking R&D, through social and business interaction (for instance between
suppliers and customers), or as a consequence of employees moving across companies. A variant of these
arguments, especially relevawot developing economies, involves informational externalities: whenever a

firm is established in a new sector, other agents observe its performance and learn about the prospects in
that sector. According to Rodrik (208%) this discovery process generatpssitive information
externalities and therefore warrants a government intervention aiming to identify promising sectors and to
encourage firms to enter them.

The empirical evidence is twofold. On the one hand, there is a lot of evidence that positive
agdomeration externalities exist, thereby making the theoretical claim for industrial policy reasonable. On
the other hand, the evidence on governmentsd att
activity in a new sector is mixed. Many such aipgs failed, and several success stories appear to owe
little to governments; however, in some instances, especially in developing countries, government
intervention played a key role in the successful development of entirely new sectors

The importance oagglomeration effects and sectoide economies of scale has been substantiated
by a series of convergent studies. Their magnitude is likely to be quite large: for instance, according to a
recent study, a doubling in the regional scale of an industrg leadverage, in Japan, to a 4.5% increase
in productivity’>. As opposed to intrfirm economies of scale, such insactoral economies of scale in
theory justify public intervention in order to help industries reach a large enough scale. The various
undetying mechanisms have been measured as well. The input sharing assumption has received empirical
confirmation: the more firms are concentrated in an area, the more outsourcing one observes, which
reflects the greater availability of outside inpfits The lestdocumented type of local externality is
knowledge spillovers. For instance, Agrawal et al (2006) showed, by studying patent citations, that the
knowledge created by an inventor is applied disproportionately in locations where the inventor lived
previowsly, which can be explained only by the importance of personal connéttmg Audrestch and
Feldman (1996) highlighted the geographic concentration of innovétions

There is evidence that many devel opieaogmemtofunt r i
sectors in which there was an initial presence, because of agglomeration and informational externalities,

0 D. Rodri k, flontbeutwentyfiialstP aleincwrfyo, Harvard Kennedy
047.
3 R. Nakamur a, ifAggl omer ati on economies in urban ma

Journal of Urban Economi¢wyol.17, 108124, 2005.

Holmes, T. J. (1999),Lbcalisation of Industry and Vertical DisintegratiolReview of Economics and
Statistics Vol. 81(2): 31425.

A. Agrawal, I. Cockburn and J. McHale, Gone But Not Forgotten: Knowledge Flows, Labour Mobility,
and Enduring Social Relationshipkurnal ofEconomic Geographyol. 6(5), 2006; see also E. Moretti,
Workers' Education, Spillovers and Productivity: Evidence from Rlamel Production Functions,
American Economic Reviewol. 94(3), 2004.
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3 D.B. Audretsch and M. Feldman, R&D Spillovers and tieography of innovation and production,

American Economic Reviewol. 86, 630664, 1996.
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than to genuine comparative advantage. For instance, as Hausman and Rodrikf@@83)ountries with

nearly identical resource endownteend up with very different specialisations: Korea exports microwave
ovens but no bicycles, while Chinese Taipei exports bicycles but almost no microwave ovens; Bangladesh
is one of the main exporters of hats worldwide while Pakistan exports almostTiheaefindings suggest

that specialisation patterns are largely explained by random events occurring at the initial stage of
development, i.e., on random attempts by lone entrepreneurs, which then give riserdamfeeting
dynamics. If that is the casehen the argument against industrial policy based on the claim that
governments should not pick winners loses some of its strength. If the lack of development of a given
sector is simply caused by the fact that no entrepreneur happened to make aniratieenpast partly

for fear that, in case of success, it would be emulated by many domestic competitors and would not reap
the benefits of its initial riskakingi then there is case for governments to actively favour the development

of new activitiesThis could allow countries to diversify, which is part of the development précess

Interestingly, there is some evidence pointing towards the fact that positive local spillovers (adjusting
for firm size) are less important when a large firm settlesragin than when a small firm ddésThis is
probably because large firms have less need for interaction with outsiders. However, there also is some
anecdotal evidence in the other direction, pointing to the importance of large firms in the success of so
innovative clusters (like Nokia in Finlarid)

In contrast to the accumulation of knowledge about the nature and magnitude of agglomeration
externalities, the evaluation of the public policies supposed to stimulate them yields mixed results. Many
goverrme nt s attempts to emulate the Silicon Valley
where firsthand, detailed information was available. A comprehensive study of innovative clusters by the
OECD highlights the diversity of the mechanisms Hiktwed some clusters to flourish and concludes that
(i) it is very difficult to measure the contribution of public policy to the success of some of these clusters,
and (ii) there is no single, orszefits-all policy prescription. Tellingly, one of theost successful
technological clusters in the developing world, in the Bangalore region, appears to have been caused by a
series of serendipitous events (such as | BMb6s ref
subsidiary, which led IBMo leave India and forced Indian software professionals to turn towards open
platforms, thereby acquiring the skills that would prove highly valuable more than ten yeats later)

Conversely, Rodrik (200#)argues that some industrial policies followed_atin America and East
Asia succeeded in taking into account informational externalities and fostering the development of entirely
new sectors. For instance, in Chile, the public agénsydacionChile started to experiment with salmon
farming in the 197Q3/NVhereas this industry was inexistent in Chile prior to this policy, Chile is now one of
the main exporters of salmon. Similarly, Rodrik argues that the launch of orchid production by government
firms in Chinese Taipei is a good way to reveal the prafitplof this sector in order to stimulate private
investment and the development of a new sector. According to Rodrik (1995), the case of the Korean

® R. Hausman and D. Rodrik, -BiEsoowening ®fDevelepmenp me n't
Economicsvol. 72, 2003.
% J. Imbs and R. Wadzfiiarayméricdincoaogie Reviewbl. 98(1)\2@08. s

3 Rosenthal, S. S. and W. C. Strange (2003), "Geography, Industrial Organisation, and Agglomeration,"

Review of Economics and Statist8&(2), May 2003. 37-893.

8 See the chapter on Finland in OB, Innovative Clusters, 2001.

% H. Pack and K. Saggi, f#ls There a ChesWorldfiBank | ndu:
Research Observevol. 21(2), 2006.

40 D. Rodrik, Alndust#iialstPaleinawriyor HiawkingRapen@e nnedy
047.
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conglomerate Hyundai is a stunning illustration of the usefulness of a properly implemented policy
targeting a national champion. On the one hand, government support to diversification allowed Hyundai to
internalise labour market externalities, as managers who had acquired skills in the cement and construction
industry could then apply them to other sectoss,Hyundai developed new activities, such as car
manufacturing and shipbuilding. On the other han
(including in the form of implicit purchase guarantees for the ship building division, as explained above)
encouraged Hyundai to catch up with foreign incumbents in terms of efficiency.

However, Rodrik stresses the limitation of such policies. Unless subsidies to investors in new sectors
are strictly limited in their scope (with a restriction to really newasy and duration (long enough for
discovery to occur, but not longer) and made conditional on some riad®d measure of performance,
they may well be inefficient. In addition, in the case of Korea, Rodrik (1995) stresses the importance of

President Pak 6 s per sonal interventions: APresident P a
involvement in the implementation of his economic policies, and his willingness to override the

bureaucracy at a moment's notice when businessmen had legitimate camplaint Thi s i nt er pr e
Korean success as being attributable to a | arge e

it quite difficult to derive from it general policy prescriptions, in particular as regards the avoidance of
rentse&king. Also, it must be noted that there is considerable disagreement as to the decisiveness of
Korean Industrial Palicy in the overall Korean performance. Some authors argue that other factors, such as
the high investment rate, the educational level ofkbeean population, and the relatively equal wealth
distribution were the main factdts

The general implication of the empirical literature on agglomeration effects is that while they are
important, the appropriate policy tools to deal with them are twmand not yet fully understood. In
particular, while some kind of industrial policy is likely to be helpful, there seem to be good reasons to
focus them on smaller firms at an early stage of development rather than on existing champions (the
Korean examie notwithstanding), because the various abovementioned externalities are likely to be more
acute in the case of small firms.

4, Rent-seeking and the political economy of industrial policy

One of the criticisms most frequently levelled at industrial pokspecially when it takes the form of
subsidies to specific firms, is that even if such policies make sense in principle, in practice private interests
engaging in rerseeking are likely to capture governments and tilt industrial policies in their favour

One can find many examples of industrial policies that obviously made no sense from a collective
interest viewpoint and can be better explained byseaking or political motivesan extreme example is
aid granted in the 1990s by the State of Michigamarious firms on jofzreation grounds at a cost more
than 2 million dollars per joB More generally, the ability of private interest groups to distort economic
policy in their favour has been amply documefited j ust as t he i m@aectibnsonf f i r
business outcomes, both in developed and developing cotihtriEsr example, the degree of tariff
protection enjoyed by various industries in the United States is directly correlated to the level of donations

“ See G. Grossman a rionatthe endNa Rodrik (L@9SanddPack and Saggi (2006).

42 See R. Tannenwald, Are State and Local Revenue Systems becoming Obéatieted! Tax Journalvol.

55 (2), $pt. 2002, p. 467.
. Cf. T. Persson and G. Tabellifplitical Economics: Explaining Economic PolidMIT Press, 2000.

4 Brian Roberts AA Dead Senator Tells NoBelniegst:s Ser
American Journal of Political SciencEebruary199034(1), 3158; Fisman, Ray, (2001), "Estimating the
Value of Political ConnectionsAmerican Economic Revie8eptember, 2001.

39



DAF/COMP/GF(2009)9

to political partie¥. There $ also evidence that sectar firm-specific public policy (for instance trade
policy) is in general tilted in favour of declining industries. This is a quite general pattern. It can be
observed both in US trade poltfyand in European state aid polidgr instance, many European
governments spent billions of Euros trying to keep inefficient coal mines afloat, only to delay their closure
by a few years.

A recent econometric study of state aid in Eufbpei nds t hat the more a cou
mekes the provision of targeted aid politically profitable (e.g., in countries with small electoral
constituencies, little ideological distance between parties, and little party unity), the greater the share of aid
to firms that i s Oi,ndenedEW apragreltaendc e() A, s eacst ocorpaplo s ed t
the provision of support to specific sectors is based, to some extent, on electoral considecsspite
strict control by the European Commission.

An econometric study spanning 32 dped and developing countries suggests that there exists a
close relationship between the presence of industrial policy geared towards national champions and the
level of corruptiof’. Everything else being equal, the existence of procurement policisifeg national
champions, or of preferential fiscal treatment, is associated with a large increase in corruption, and the
relationship is statistically significant. While this study suffers from the same methodological limitations as
all crosscountry stidies, it suggests that industrial policy, especially when it is focused on individual
firms, is largely captured by private interests.

These findings have two consequences. First;geeking and politically motivated decisions may
affect the quality ofndustrial policy and lead to an inefficient use of public funds and to productive and
allocative inefficiencies. In addition, the more industrial policy lends itself to capture by private interests,
the more companies are likely to invest in ree¢kingactivities, which represents a waste of resources:
according to various estimates, the cost of-seking activities is very high

Industrial policy sometimes creates new vested interests that engage geaieng, for instance by
pursuing the perpeation of industrial policies which should in fact be interrupted because of changing
circumstances. The Concorde project, sponsored by the British and French governments, illustrates this

® P. Goldberg ands. Maggi, Protection for Sale: An Empirical kstigation,American Economic Review

vol. 89 (5), 1999, p. 1135.

G. Hufbauer and H. Rosefirade Policy for Troubled IndustriesPolicy Analyses in International
Economics 15, Institute for International Economics Washington, D.C., 1986 ; G. Hufbaugy, 05
Berliner and K. Elliot, Trade Protection in the United States: 31 Case Studies, Institute for International

46

Economics, Washington, D. C. , 1986 ; Ray, E . (19
Green,Global Protectionism: Is the USaling on a level field Macmillan, London.
4 U. Aydin (2007). #f@dPolitics of State Aid in the

University of Washington, Political Science Department, unpublished.

8 National Champions and Corruption: Setdnpleasant Interventionist Arithmetic. Alberto Ades; Rafael Di

Tella. The Economic JournaVol. 107, No. 443, 1997

In the United States, total expenditures on transfer activity have been estimated at 25% of GDP (D. Laband
and J. Sophocleus, An Estiteaof Expenditures on Transfer Activity in the United Statesarterly

Journal of Economigsvol. 107(3), 95983, 1992). Other estimates, based on regressions of gross national
output on the relative number of lawyers (supposed to be a proxy for thatumagof rentseeking
activities) and physicians or engineers (supposed to be a proxy for the magnitude of productive activity)
point to similar or even higher costs of reieking (S. Magee, W. Brock and L. YouBgack Hole Tariffs

and Endogenous Policfheory: Political Economy in General EquilibriunCambridge: Cambridge
University Press, 1989; K. Murphy, A. Shleifer and R. Vishny, The Allocation of Talent: Implications for
Growth,Quarterly Journal of Economi¢csol. 106(2), 50530, 199]).
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point’. The launch of a supersonic plane made sense in the otheapld of the 1960s, but the project

lost its economic rationale after the oil shock of 1973. However, its advanced stage implied that the large
group of civil servants and businessmen with a stake in the Concorde project had a strong interest in the
continuation of the project. Ultimately, this group prevailed over market signals and the project went
ahead, at a considerable cost to both governments.

According to Rodrik (1995), industrial policy in East Asian countries in the last decades was
relatively immune to renseeking, unlike what was observed in most developing and many developed
countries. Also, as Rodrik (2004) points out, the presence okeehking does not suffice to conclude
against industrial policy, no more than reeeking in educatiojustifies an end to the public provision of
education. However, these findings plead against policies that endow governments with tools allowing
them to arbitrarily pick winners and reward specific firms. More aefwsboard instruments, or aid
targetel to new firms and new activities, on a temporary basis, would probably limit the scope for rent
seeking.

5. Competition policy as a tool to achieve industrial policy goals

This section discusses the extent to which competition policy may address tamsdhat are often
mentioned to justify industrial policy. The topics considered below are the realisation of scale economies,
the limitation of exploitative pricing by foreign monopolists, the facilitation of entry into new sectors, and
firm efficiency.

5.1. Competition and the rationalisation of production

Some abovementioned theoretical results suggest that market mechanisms alone suffice to reallocate
production to the most efficient plants: while mergers may further rationalise production, most of the
rationalisation results spontaneously from market mechanisms and this is all the more the case that
competition is intense. Several studies focusing on the impact of exposure to trade (which operates by
increasing competition) confirm this. As Melitz (Z0 r eAw, | Ghurmg and Roberts
evidence suggesting that exposure to trade forces
[market share] reallocations significantly contribute to productivity growth in the tradablmsda a
related study, Bernard and Jensen (1999) find that wiskictor market share reallocations towards more
productive exporting plants accounts for 20% of U.S. manufacturing productivity gdtwtfhis
confirms that competition policy, by targagincartels and entrgleterring strategies, contributes to
productive efficiency.

5.2. Competition policy as a tool to fight exploitative pricing
According to Jonathan Bakér the cost of imperfect competition to the economy is about 1% of

GDP; other sourcesstimate the damage caused by cartels to be larger because cartel overcharges are
estimated to be on average in the 2808 rang& and most cartels are considered to be undefécted

%0 D. Mydditeon, They Meant Well: Government Project Disastetastitute of Economic Affairs
Monographs, Hobart Paper No. 160, 2007.

1 M. Melitz, fAThe | mpnadcutstafy TRreaadd ocmtionsaand Aggr
Econometrica, vol. 71 (62003.

2 Jonathan Baker, fAThe Calsuenalbf&cconoiic Perspective®03. Enf or c e me n

3 Connor J. (2004), «Price Fixing Overcharges: Legal and Economic Evidence», Working Paper American

Antitrust Institute, n°0405.
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Competition policy is thus a way to fight exploitative pricing by firmperating in market lacking
competitioni and this applies even more forcefully to developing countries. According to Levenstein et al.

(2003f°, 2. 9% of all developing countriesd6 imports i
cartelised byEuropean and/or American competition authorities. This implies that developing countries
can use competition policy as a tool I i mibatitsn g t he

effectiveness depends on an aggressive enough enforcémentjer to increase deterrence and the
probability of detection of anticompetitive behaviour.

Facing a market with an insufficient degree of competition, one answer is to try and create an
additional, domestic compet i hepis to(namke fihe anarkeb maxel ch
competitive using competition policy. The struggle against exploitative pricing involves an obvious
substitutability between competition policy and industrial policy.

Competition policy is probably a superior answer becaugefar less costly. According to Baker
(2003), the annual total cost of implementing American antitrust policy was less than the annual
deadweight loss induced by the vitamins cartel alone in the United States. In addition, implementing
competition polig does not give rise to all the difficulties and risks associated to the promotion of national
champions, including productive inefficiency (due to the wasteful duplication of fixed costs and to the
possible cost advantage of foreign incumbents relatitteetoational champion).

An important point for policy purposes is that competition policy generates-@vassry positive
externalities. When a competition authority prohibits a merger or an exclusionary practice and thus protects
competition, this bend$ all customers in the affected market, including abroad. In the case of cartels,
there is less complementarity because firms may decide to collude only in countries with a weak
competition policy. However, even in the case of cartels, there are sormgcauatry positive
externalities because companies can more easily cartelise an industry when they interact in many countries,
since multimarket contact facilitates collusion. These considerations imply that the case for competition
policy is even strorgy than would appear on the basis of a codimgrgountry analysis.

5.3. Competition policy as a tool to facilitate the development of new firms and new sectors

One branch of competition policy is the repression of exclusionary strategies by dominant firms
Competition authorities can thus facilitate entry in sectors previously dominated by a small number of
firms wielding a lot of market power. One example is the telecommunications sector. It is widely
considered that in Eurdopree g ucloantpoertsidt idoenc iasuitohnosr iftaire
access to their infrastructures on reasonable terms contributed to the rapid development of residential
broadband access, as it facilitated the entry ofintagrated companies that launched innovatieeices
such as dAtriple playo (TV, internet and telephone

The pharmaceutical sector offers an example of competition policy facilitating the entry and the
devel opment of a fAnational champi ono fiarsaarentey. de v e |l
Econometric studies have shown that pharmaceutical incumbents sometimes engage idetegritrg
strategies prior to or immediately after patent expiration, in order to discourage entry by generic drug

4 BryantP.,EckardE ( 1991), f@APrice Fixing: The Probability
Statistics, vol. 73, pp. 53 36; W. Wils (2005), fls Criminalisatio
Revue Lamy de la concurrencg4.

® M. Levenstein, V. Suslowrmad L. Oswal d, AContemporary I nternatio
Economic Effects and Implitai ons f or Co mMmtérast Law JournglRob 71, ppy8064352,
2003.
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producer?. Some of these strategjelike predatory pricing, contravene competition law and can be
repressed by competition authorities. There is indeed a large body of case law regarding predatory
strategies by pharmaceutical companies that were trying to deter or delay the entry iof dpeigst
Competition policy thus allows governments to prevent pharmaceutical companies from trying to enjoy
monopoly power after patent expiration. This is of high value to generic drug makers, some of which (like
India-based Ranbaxy) originate from déayging countries. Competition policy can remove entry barriers

for generic drug companies from developing countries by ensuring that when patents are supposed to
expire, they cease to protect incumbents in practice and not only in theory. While develonging
developed countries for a long time could not agree on the scope of patent protection in the pharmaceutical
sector, competition policy offers a middle way.

5.4. The i mpact of competition on firmsdé efficienc

Competition can affectfims &6 ef fi ci ency in mainly two ways:
i nnovat e, and second, by altering managersd incert
the extemtef bf ciAieXnci es o, i.e., rmoef fiacl enei €s0 reexs

technological possibilities.

Theoretical research has highlighted the ambiguous effects of competition on innovation. On the one
hand, very intense competition reduces fposbvation rents because it reduces the expeatesl diuring

which a successful i nnovator can reap the benefi
incentives to innovate are dampened by the fact that any new product it offers displaces its own older
product s, rat her s hadladnsome econpomists to argus, @n thedrétical grounds, that

innovation is maximised for intermediate levels of competition. Furthermore, a recent paper by Aghion et

al. (20053’ claims to find evidence of such an inverteeshape relationship. Howeveb,g hi on et al
result is based on a cresslustry comparison, leaving some uncertainty as to the existence of a causal
relationship between competition and innovationOther studies, comparing the same industries across
countries and investigating thmpact of different evolutions in the degree of competition, consistently

find that competition stimulates innovation. For instance, technological innovation in the tobacco industry

in the UK and the United States was more intense during more compgditieds (as opposed to periods

when tobacco was subject to a national monopbly)

Focusing on innovation only would however be sisighted. Another potential impact of
competition on firmsdé efficiency i sintditibrrtliaungole i t s
intense competition induces manager$snebfegeencimesc
been reformulated by economic theory in terms of the provision of incentives to managers. Several
mechanisms have been put fordl8r They are all related to the idea that the more competitive a market
is, the easier it is for shareholders to accurately measure and monitor manager performance. For instance,

%6 G. Ellison and S.F. EI Il i s o mBghaviordt Rhamaeegticat IncEmbentsy De't
Prior to Patent Expirationo, NBER Wor king Paper Nc

57 Aghion P, Bloom N., Blundell R., Griffith-UR., Ho\
Rel at i dohe QumitepydJournal of Economijocg. 12@2), 701728, 2005.

8 For a critical appraisal, see J. Baker, fABeyond S
American Antitrust Institute Working Paper No.-0%, 2007.

9 E. Zitzewitz, @ RunmiraictivityiGmowth iath d.K. arma . Tobacco Industries,
18791 9 3 9oarnal of Industrial Economi¢2003.

&0 B.Hol mstrom, i Mor alBellhJauznal rofd Econamicstole E3(R)s 824340, 1982; B.

Nal ebuff and J. Stiglitz, fi IAmeficanrEnpadmic ReviewolCmB@p et i t i ¢
278283, 1983.
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in a highly competitive mar ket  dffertende betweensts (qualityf i t ab

adjusted) costs and its rival sb. Conditioning pa
amounts to rewarding efforts rather than luck. In contrast, profits in weakly competitive markets are largely
driven ty sectorwi de demand and cost shocks, which are i

competition facilitates benchmarking and thus the measurement of manager performance.

This positive relationship between competition anefiiciency has received a #ting empirical
confirmation in some industries. For instance, Ng and Seabright 2601y the airline industry in the
Unites States and Europe between 1982 and 1995 a
including the fraction of intemational routes on which they are in a monopoly or duopoly position. They
find that an increase of 1% of this fraction is associated to a 2% increase in costs.

Similarly, a study on Bulgaria highlights some mechanisms through which market pressures increas
corporate efficiency: productivity is found to have increased more quickly in sectors that experienced rapid
de-concentration after the introduction of market mecharffsms

Finally, a comparison of the export performance of various Japanese indumstheslio80s reveals
that the sectors in which domestic competition was more intense (as measured by market share instability)
exported more than those in which competition was more fut@this directly contradicts one argument
in favour of national chanipns, namely, the idea that shielding large firms from competition at home
strengthens them globally. Ironically, this argument has often been backed by references to Japan, since the
global success of many Japanese companies has often been attribléesuippbsed lack of competition
within Japan, which allowed national champions to prosper. The abovementioned evidence implies that
this interpretation of the Japanese experience is probably incorrect.

Al | in all, when c¢ on s affieiencyntlye availalhle edidemee cossistenttys o f
points towards a positive relationship between competition and efficiency. Also, since the reduction of X
inefficiencies seems to be an important part of the mechanism, there is no reason to consider that
conpetition matters only for developed countries focusing on-teghnology sectors, while developing
countries should concentrate on catching up and applyirgxstng technologies, without competition
being an important ingredient. On the contrary, cetitipn seems to matter beyond innovation and-high
technology sectors.

6. Conclusion: is there a conflict between industrial policy and competition policy?

In the light of the abovementioned evidence, many advocates of industrial policy agree on tbe featur
that industrial policy should not have: industrial policy should not favour incumbents but rather foster
entry; it should not pick winners but create conditions for innovation to take place; it should even less
reward losers, but it should rather inauahonitoring mechanisms taking market performance into account.
In other words, while it is difficult to describe what a proper industrial policy should be, no advocate of an
active industrial policy considers that it should be about creating and sugputional champiofi$

61 C. Ng and P. Seabright, fCompetition, Privatisati
I nd u stonoynit Journal2001.

62 S. Djankov ad B. Hoekman, f@dMarket difsciiglnicye a@wvd deoceor
Canadian Journal of Economiceol. 33(1), 2000.

&3 Sakakibara, Mariko and Michael E. Porter. "Competing at Home to Win Abroad: Evidence from Japanese

History," The Review of Economics and Statisticks 83(2), 2001.
o4 See, e.g., Rodrik (2004).
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There is therefore probably less conflict between industrial policy and competition policy than is often
believed. Competition policy is an efficient way to address many of the concerns that traditionally gave
rise to interventionisindustrial policies, and the tools needed to address the issues that competition policy
cannot solve (such as taking into account sestde economies of scale and agglomeration externalities)
do not, for the most part, conflict with competition policy.

However, one issue may leave room for some tension: the treatment of efficiency gains in merger
controls. The focus of merger control policy on consumer welfare, in most countries, requires competition
authorities to take into account mergEmerated syargies only if they can be demonstrated with a high
enough degree of confidence and they can be expected to be passed on to consumers to an extent sufficient
to offset the potential price increases resulting from increased market power. In practiceyntdasds
makes it almost impossible for firms to have a merger cleared on efficiency grounds. This may result into
the prohibition of mergers that would generate large efficiencies, countering legitimate industrial policy
concerns. However, this issue iatarely novel in most jurisdictions: for instance, in the European Union,
synergies have taken into account only since 2004. On this front, there is therefore some room for
competition policy to evolve and take into account industrial policy objectives.
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NOTE DE REFERENCE"

1. Introduction

L 6 e x p r editlgueondustgelle> peut étre interprétée differemment. Selon le contexte, elle peut
désigner toute intervention des pouvoirs publics influant sur les décisions des entreprises, depuis le
mesres g®n®r ales comme | es avantages pour | dinves
incitations plus spécifiques a caractére sectoriel en passant par les mewtiesadistes>, nhotamment
| 6obl i gation doéi nt ®cdeésapublios,ne subventomhnemenp direct ou lindiect adea r ¢
certaines entreprises, ou les mesures plus dirigistes comme la création de champions nationaux et leur
protection contre les concurrents et acquéreurs étrangers.

Quelle que soit sa signification, orsjifie invariablement la politique industrielle par la nécessité de
remédier a des défaillances du marché, alors que la politique de la concurrence est un moyen de faire en
sorte que les mécanismes du marché ne soient pas entravés par des pratiquesreenialtes. Il semble
donc y avoir a premiére vue contradiction entre les principes de base de la politique industrielle et ceux de

l a politique de |l a concurrence, mai s, concr teme

nombr e diéns des ouveirs publics qui peuvent étre considérées comme relevant de la politique

industrielle néinterf rent pas avec |l a politiqgue
Pourtant, | 6un des principaux instruments de |

protection de <hampions nationaux est indéniablement en contradiction avec la politique de la
concurrence. Le credo des défenseurs des champions nationaux repose sur plusieurs prémisses possibles.
Léune doentre el l:esl Gisprivisimawgufiiewas a ellenseute gpau®peomouvoir le
développement de nouveaux secteurs pouvant se révéler trés rentables, et une aide publique temporaire est
nécessaire pour accélérer ce développement et assurer une diversification sectorielle dtlyuandre est

mis en avant pour légitimer le soutien de champions nationauaille et le pouvoir de marché sont les
principaux moteurs de la productivité et de la croissance, et la nationalité des entreprises a un impact sur

| eur cont r iohieidu pagsou €lles lopg@dnoont a mment par | 6am®Il i orat
de qualification des travaill eurs, ou par l a cr «
approvisionnements aupres de fournisseurs locaux. Les partisans desresttorielles de politique

industrielle et ddéune politiqgue de champi ons n a
retentissants. Au BrésiEmbraera ®t ® c¢cr ®® en 1969 avec | e statut
privatisée en 1994) etell a b ®n®f i ci ® au d®but de son d®velopp
subventions et déun r ®gi me pr ®f ®renti el pour | es
maj eur dans | e secteur de | 6a®rsointawet i ggwjeq ur d 6theuli

rang des exportations brésiliennes. En Corée, le conglomérat Hyundai a été subventionné, et protégé
occasionnellement de la concurrence étrangére, a chaque étape de sa diversification. De méme, la décision

prise par les autdri® s mexi caines de d®velopper ' 6i ndustri
étrangéres (attirées par le niveau relativement faible de salaire et par la proximité du marché-des Etats
Unis) de strictes obligatiomsucdkdisnt &@gr dtdéiaaunt olnoda Il

le premier secteur exportateur du Mexique. Un grand nombre de pays en développement ont appliqué et
appliquent encore cette politique, afin de favoriser le développement de certains secteurs, par exemple les

Cette note de référence a été rédigée par David Spector (Centre national de la recherche scientifique, Ecole
d'économie de Paris et MAAP), Antoine Chapsal (Université Pompeu Fabra/ )Mt Laurent Eymard

(MAAP). Ellenerep ®sent e pas n®cessairement | d6davis du Secr
| 60r gani sati on.
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industre s extractives et l e tourisme (plusieurs pays
particulier) ainsi que les transports maritimes.

En revanche, ceux pour quilacpolitique de la concurrence est la meilleure politique industrielle
possibke soul i gnent qubéune intense rivalit® entre en
entrants innovants pour les entreprises en place constituent un moteur plus efficace de la croissance que les
mesures administratives de politique indieditr, que vient dénaturer la recherche de rentes par les intéréts

en place. Ce scepticisme sobOappuie souvent sur I
nationaux, souvent imputables a un phénoméne de déresponsabilisation et a des décisinigpiéorent
irrationnelles, fruit déune gouvernance politis®e
Dans | a pratique, l a cr®ation de champions nat.
est souvent en contradiction avec la politique de contrble des fyusiond 6 u n  a ugbuvesnersehts ® , |
cherchent parfois ° infl®chir | a proc®dure de col
de politique industrielle afin débemp°cher | e rach

Une s®r i e ddsaitime iem lensérercéte msibn entre la politique industrielle et la
politique de la concurrenceen effet, plusieurs gouvernements, surtout en Europe, inquiets devant la
perspective dbébune fusion transnatescocommé la badgaenet de s
| 6®nergie, se sont efforc®s de cr ®er des champi ol
contribuer & ce débat, on examinera dans le présent document les avantages et les inconvénients de la
politiqgue industrielle etle la politique de la concurrence au vu des résultats des recherches empiriques. Les
principales conclusions sont les suivantes

T La cr®ation de champions nationaux néa gu re
sbaccompagne cdubrarveannttiaegless dc®cni si fs est d®ment i
nombre de fusions, qui fait douter que les gouvernements soient capables de sélectionner
efficacement |l es gagnant s, voire de |l es c¢cr ®el
capitaux ®t rangers ai ent moi ns de ret omb®es
entreprises nationales.

f La protection des champions existants noa, el
le constater, une forte proportion des gainsdopduct i vi t ® ti ent aux r ®a
entre les entreprises (entre les moins productives et les plus productives), et un grand nombre
déi nnovations sont duedesutx popauvgeadu Xx uamrt rpa rott s
entreprises eplace est de nature a freiner la croissance, aussi bien dans les pays développés que
dans les pays en développement.

T De nombreuses ®tudes empiriqgues d®montrent | 0
effets do®conomi es ratbd @c hiwdul sectorielt En dartcyiey,| lesm®
external it ®s déi nformation sembl enaeneffet lese f or
perspectives de succés dans de nouvelles activités sont trés incertaines, ce qui peut étre
extrémement dissuagfour | 6initiative priv®e. Par cons®q
publics pour favoriser de nouvelles activités peuvent aider les agents économiques privés a mieux
connaitre les secteurs qui sont prometteurs et qui peuvent accélérer le ddweltppt la
diversification. Mais définir la politique la plus adéquate pour prendre en compte ces externalités
est l oin dé°tre ais®. 1 néy a pas de recett
gudune politique i tnechxés surle dévelbppement de nauvelenacteités] o i t
et pas sur le soutien de champions nationaux bien établis.
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1 Comme toutes les interventions des pouvoirs publics, la politique industrielle se préte a la
recherche de rentes. Ce phénoméne de comportefeergicherche de rentes implique que les
gouvernements devraient pr ®f ®r er l es instrumi
dbdbavantager certaines soci ®t ®s, et qguodil s de
neutres et plus généraux.

1 La politique de la concurrence peut remédier a de nombreuses préoccupations habituellement
invoquées pour justifier la politique industrielle. Une vive concurrence provoque la sortie des
entreprises inefficientes et la rationalisation de la production,csan$ i | soit besoin
des fusions sous | 6®gi de des pouvoirs publics
entreprise ®trang re d®tenant un pouvoir de n
par quelques entrepriséfrangéres, ces deux effets concernant tout particulierement les pays en
d®vel oppement . Enfin, |l a concurrence renforce
leurs dirigeants a réduire le seaisiploi des ressources et, selon certaines étuddss eéncitant
davantage a innover.

T 1 néy a gu re de conflits entre une politiqgu
concurrence. Il peut y avoir certaines tensions en ce qui concerne le traitement des synergies pour
le contrble desusions, mais des compromis devraient étre possibles sur ce point.

2. La création de champions nationaux par voie de fusionthéorie et constats

Lébun des principaux types déintervention des
relevant de la polique industrielle est la création de champions nationaux, soit ex nihilo, soit, plus

souvent, par fusion dbéentreprises pr®existantes.
directement, par | 6acqui si t lew fusiod en upel seudei entneprise aent r
capitaux publics, comme | 6a faitsUnparnedXx®mdyl d,0r]l
acquis les douze plus grandes entreprises sidérurgiques du pays poBrittséeBteel Corporationou en
fusionnanune entreprise © <capitaux publics et une ent
récemment avec la fusion GE%u e z , pour c¢cr ®er un champion nati on
facon a contrecarrer une OPA italienne. Les gouvernemeuat@peaussi agir indirectement en usant de
l eur influence sur certaines entreprises (notamme
la fiscalité ou les subventions) afin de les inciter a fusionner. Par exemple, dans le cadre dellad8i de
concernant le développement industriel, le gouvernement du Roydummie a chapeaut ® | a
champion national dans | 0informatique, I CL, par
des subventions par le biais de divers disppbs f s d o6 enc o Df. aderse mtaydke ol¥a | R £
pas un contr!le direct sur | es entreprises peuverl
d®f avori ser dodoautres, afin doaqgbtcedneisrte gaaernegne@a t i on
espagnol a fait en 2006 | or s g uG@asINatusalet £ndesa e@afimu (e n
déoemp°cher | e rachat déEndesa par une entrepri se
M°® me s |l es | our des i nterventi ons dsecteuc sontt y pe
mai ntenant moins fr®quentes que dans | e pass®, de
doivent conserver un certain pouvoir dans | e dom

les préoccupations de politiqgue inthielle puissent primer sur les préoccupations de politique de la
concurrence dans de nombreux pays, le ministére des Finances peut prendre une décision contraire aux
recommandations de | dautorit® nationale de | a con

Stephen Young et A. V. Lowéntervention in the Mixed Economy: The Evolution of British Industrial
Policy, 19641972 (London Croom Helm, 1975)
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Un argument est souvent ireé pour justifier la création de champions nationaux par fusion de
petites entreprises nati onaune fusion peuntet alxbeBtgprisee ded e s
d®gager des ®conomies do®chell e, d s efficieraels eteptus er |

généralement, de tirer parti de diverses synergiesi | sera ainsi possi bl e e
production, dbéam®liorer |l a qualit® des produits e
Si | 6on veut s e-forpd decedargunent il est utiie dd leedédorinpeser en plusieurs
®l ®ment s 1 sbappuie swur |l es quatre hypoth ses s

i) Hypothesel : «ce qui est grand est beau plus une entreprise se développe, plus elle a
tendance a se montrer plus efficiente.

i) Hypothées€:les m®cani smes du march® ne permettent ¢
de taille suffisante autrement dit, le fait que les entreprises plus efficientes gagnent
généralement des parts de marché, investissent davantage et se développentpas guftit
procurer tous les gains qui sont liés a la taille.

i) Hypotheses : | 6i ncitation des entreprises ° fusi o
sociaux d®coul ant déune fusion. Une autre Ve
probléme ient aux mesures de contréle des fusions et pas aux incitations des entreprises.

iv) Hypotheset : |l es gouvernements s oohampiens fhackééreesa d o6 i d
soutenir.

Comme on le verra €ipres, la validité théorique et empirique de chaceneed hypothéses est faible
et une pr®somption syst®matique en faveur ddédune
nationaux ne saurait étre admise. Cela ne veut pas dire que les mesures qui visent a créer des champions
nationaux ne soient jamgisstifiées. Ces résultats laissent toutefois penser que ces mesures ne doivent pas
°tre | a nor me, mai s | 6exception, et gue | a cha
gouvernements qui prennent ces initiatives, et pas a ceux qui les metienten

2.1 La rationalisation de | 6utilisation des inst
convaincante pour la création de champions nationaux par voie de fusion

Indéniablement, la fusion de plusieurs petites entreprises pour formentreprise de plus grande
dimension permet souvent une rationalisation et une baisse des codts de production, et cela pour plusieurs
raisons. on peut ®I i miner l a duplication de co%ts
production sur un sedite; on peut fermer les installations a colt élevé en redéployant leur production
vers les installations a faible calen fusionnant, les entreprises peuvent mettre en commun leurs

technologies et leur savefmire, de sorte que les colts serontplassb quéi |l s ne | 6®t ai ¢
entreprise avant la fusignles grandes entreprises dont les clientéles sont complémentaires peuvent
atteindre une ®chelle 7 |l aguell e |l es innovations

deviennent remtles et a laquelle le lancement de nouveaux produits le devient également.

I néy a pas de th®orie unique pour ce qui est
économique a néanmoins étudié de facon approfondie un type particufeadens do6éef fi ci enc
ceux qui r®sul tent de |l a possibilit® qubont |l es
production en | a r®affectant aux sites | es plus e

Shapiro( 1 990) ont propos® | e principal cadre dbéanal
marché trés stylisé sur lequel toutes les entreprises produisent des biens homogénes et se livrent
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concurrence sur les quantitéke principal résultat de ce moddst que les fusions qui sont uniquement
justifi®es par | a r at i -adra lairéaffedtation au pofg deb mstalfationsdau ¢ t i
faible colt et la suppression des duplications de codts fixes) se traduisent nécessairement par une
diminution de la production et un niveau de prix plus élevé, méme si elles peuvent amélioreréleebien

total. La raison de ce résultat surprenant est tout a fait intuitive. Sur les marchés suffisamment
concurrentiels, la rationalisation intervient spontaegt, puisque les entreprises a codts élevés ne peuvent
pas °tre concurrentielles © | 0®gard de | eurs riva
voie de fusion (par rapport au redéploiement induit par le marché) refléte en cgerlgue faiblesse de la
concurrence, qui permet principalement aux entreprises relativement inefficientes de rester en activité.
Mai s, dans ce <cas, une fusion est de nature 7 1
suffisamment concurngiel, ce qui explique pourquoi elle aboutit nécessairement a des prix plus élevés et a
une plus faible production. Dans une étude consacrée a cette question, Spectora(20f8yé que ce

r®sul tat vaut ®gal ement | 0 & sng haeissd désepnix dueRdeuneefusion p o0 s
m° me | orsque | 6entr ®e est l'i bre, |l es fusions ren
d®coul ant de |l a rationalisation de [ 6utilisation

une hausse des prix et une baisse de la production.

Ces résultats ne suffisent pas en-mémes pour écarter la possibilité de fusions créant des

champions nationaux qui soient souhaitabl es. Co mi
modél sation tr s stylis®e de | 6®conomie. Surtout,

notamment celles qui tiennent a la mise en commun du dawir r e ou ° | 6®ventuel
l 6incitation ° innovmengr®eg co¥iasposessi 6i hno®adiod
Ces r®sultats impliquent n®anmoins qubéon ne peut
nati onaux en invoquant uniguement | es ®conomies d
2.2. Les données empiriques sommbi val ent es en ce qui concerne

| 6ef ficience

Pour ®lucider | 6 acequi pse grand estebeapinfaul exagnuner les dorgées
empiriques concernant | 6i mpact des ftietseisabdidsées Les
en trois cat®gories. Un premier groupe sbattache

mesurée par les bénéfices ou par la rentabilité pour les actionnaires. Un deuxiéme groupe examine surtout

| 6i mpact dksparfsdesnahe £t lescours des actions des entreprises extérieures a la fusion,

n de distinguer entre | es effets de pouvoir
upe sbefforce de r ®p ondrlesfuslong oaelles mdanoeta accroifrea g U ¢
fficienc’® des entreprises

—Q o
o = —

Les donn®es concernant | 6i mpact des fusions su
études consacrées aux fusions qui ont eu lieu en Europe, awdEigtst aulapon dans les anné et
70 montrent quden moyenne | es fusions ne sont g
nombreuses fusions ont été en fait destructrices de valeur, surtout celles entre grandes éntreprises

3 J. Farell et C. Shapiro, &orizontal Mergers : An Equilibrium Analysis American Economic Review,

vol. 80(1), 107126, 1990.Voir également]. Farrell et C. Shapiro, Scale Economies and Synergies in
Horizontal Merger Analysis, Antitrust Law Journalyol. 68(3), 2001.

D. Spector, Horizontal Mergers, Entry, and Efficiency Defensenternational Journal of Industrial
Organizationyo. 21(10), 15941600, 2003.

° Cette section s @RalprplaistendrknJohanaStennele et srank Verboy@001),
« Efficiency Gains from Merges. European EconomyNo 5, 31128.

Voir, par exemple, Lubatkin, M., Srinivasan, N. et Merchant, H. (199Nlerger strategies and
shareholder value during times of relaxed antitrust enforcentéet case of lasy mergers during the

53



DAF/COMP/GF(2009)9

études les plus récere s on't surtout concern® | 6i mpact de | ¢
boursi re totale des entreprises qguil 6étuti oherae
marchés», les cours de bourse étant censés refléter exactement teutef®imations disponibles sur le

flux attendu de bénéfices futurs. Au total, ces études ne démontrent pas de facon convaincante que les

entreprises accroissent |l eur rentabilit® avec unh:e
vientdecier soul vent plusieurs probl mes m®t hodol ogi

les bénéfices avant et aprés fusion par rapport aux autres entreprises du méme secteur, ne prennent pas en
compte le caractére endogéne des fusions. Si lemfgsio s ont pl us fr ®quentes | o
parties a la fusion se trouve confrontée a des perspectives particulierement défavorables, rien ne justifie

gudéon prenne comme rr ®f ®rence | es autres entrepr
| 6®vol ution des cours de bourse peu avant et peu

mais elles se fondent sur | 6hypoth se doéefficienc

Ces résultats sont a prendre en compte dans le débatbua pol i ti gue i ndustrie
|l 6encontre doéun des arguments | es plus anciens et
nationaux. Le fait que, contrairement & ce que pouvaient espérer les actionnaires, un grand nombre de
fusi ons nbéam®liorent pas sensi bl ement la rentabil
souvent, signifie qgue | 6i mpact des fusions est
gouvernements qui veulent créer des champions natidnaunt f ace ~ un s®ri eux pr
pl us aigu que cel ui qui s e pose aux actionnairr
doéi nformations sp®ci fiques - |l 6entrepri se. M° me
 6i ntersvemauwmni rde publ i cs, not amment | a recherche
c probl me déinformation invite ° lui seul 7 1|a

© OO —

Par aill eur s, me° me s une fusion ndam®liore p
penser quobelle sera rentable si ell e cr®e un po
all ant dans ce sens justifie une attitudemémeept
rend les entreprises plus efficientésuae bonne politique industrielle exige un contréle plus souple des

fusions afin déobtenir | 6efficience qudon peut en

a
u
q

Pour dissocier | 6i mpact des fusions sur | e pou\
études ont examiné lesf f et s des fusions en termes de part C
renforcent le pouvoir de marché devraient réduire la part de marché des entreprises fusionnées (en
conséquence de la hausse de leurs prix), alors que les fusions qui sertradsesatiellement par une plus
grande efficience (en termes de co%ts ou de qual

i nver se. Un autre moyen dbé®valuer S i l' e princicrg
entreprisesoudeenf orcer | eur pouvoir de march® consi ste
des actions des <concurrents ext ®rieurs 7 l a f us
renforcement du pouvoir de marché des entreprises qui fusionhentdeonc une hausse de
pratiqueront, cela devrait °tre b®&n®fique pour |
fusion est dbéaccro tre | 6efficience des entsrepri s

concurrentes et le cours de leurs actions devrait baisser. A en juger par les études disponibles, les fusions
ont ®t ® suivies en moyenne dbébune diminution des
débune hausse du sodir ® @esca@arcduiromen tdeess, ce qui vV e

1980s», Journal of Managemen®3, 5981 ; Sirower, M. L. (1997)The Synergy Trap: How Companies
lose the Acquisition Game

New York: The Free Press; The effects of mergers: an international comparison; K. Gugler, D. Mueller, B.
Yurtoglu et C. Zulehner, khe Effects of Mergers: An International Comparisginternational Journal

of Industrial Organizationvol. 21, 625653, 2003.
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doefficience, soéil y en a eu, ndéont pas ®t® suff]i
Une autre étude anal ysant directement | beisecewr bancaik,ecenclut u s i o
guben moyenne | es f usi on-so(tmrtbquenlds sitpaicns sanntees vadabl&, | 0 e
certaines fusions se traduisant par de substant
déefficience.

Aut ot al , ces ®tudes montrent gue certaines fusi
rien ne permet de présumer que tel sera systématiquement le cas. Méme les décideurs bien informés et
agissant dans une optiqgue de maximisation du profise¢ ent souvent dans des f

gu re | d6efficience, voire nodéont aucun effet sur |
doéun grand nombre de champi ons -UniaBullep Rrancext Qliveto t a mme
en ltalie, cens®s contester la domination dol BN
| engouement pour l es initiatives des pouvoirs g
présumant que la taille est a elle seule la panacémemé s 6 i | faut signaler des
dOEmbraer au Br ®sil

2.3. Prise en compte des synergietes tensions entre politique industrielle et politique de la
concurrence

Bien que le bilan soit au total contrasté, certaines fusions sont indéreablém cr ®at ri ces d
et la facon dont cette efficience est prise en compte lors du contrble des fusions peut ne pas répondre aux
préoccupations parfaitement légitimes de politique industrielle. Presque partout, la politique de la
concurrence a poudout de protéger les consommateurs. En conséquence, le grand principe du contrdle des
fusions est que les fusions bénéfiques pour les consommateurs (en se traduisant par une baisse des prix ou
une amélioration des produits) doivent étre autorisées, tandisiq | faut interdire | es
aux consommateur s. Ce crit re nbdbest aucunement I
aussi choisir dbéautoriser t°dutee st eéttiemda somomckobrts q u i
étre des consommateurs et des bénéfices des entreprises. La divergence entre ces deux critéres sensés n
rel ve pas uniquement du d®bat acad®mi que t h®or i
compte les économies sur les codts fixes remdpossibles par une fusion. Selon les modeéles
microéconomiques classiques, les prix sont affectés par les modifications des codts variables, et pas par
celles des colts fixes. Les autorités de la concurrence considérent donc que les économies seasco(ts fi
induites par une fusion ne peuvent °tre valablerm
fusion souléve également des probléemes de concurrence. Elles pourront donc interdire des fusions qui
am®l i orent nettemenn ®Ilbéienifn acnte ndcees pd wpluicda dtvieo nes d
gue ce sont | es entreprises parties " la fusion,
découlant. En outre, la plupart des autorités de la concurrence, pour autorisesionguftifiée par
| 6efficience, i mposent une norme de preuve exces
aucune affaire de fusion nbéa ®t ® ttanch®e sur | e

Le conflit entre la politique de la concurrentee | | e quodel |l e est mise en Tu
et les préoccupations Iégitimes de politique industrielle, est donc double. Premierement, le critere du bien
étre des consommateurs (a la différence du-&iemn total, autre critére possible), miode repére de la
politique de la concurrence, peut conduire les autorités de la concurrence a interdire des fusions qui

Voir, par exempleJ. Clougherty et T. Duso, ke Impact of Horizontal Mergers on Rivals: Gains to
Being Left Outside a Merger, WZB Discussion Paper SP Il 2008.

Berger, Allen N et David B. Humphrey, Theffectivenes of Megamergers on Efficiency and Prices:
Evidence from a Bank Profit Function, Review of Industriag@ization, 1997, 12, 9839,

D. Spector, &Vill efficiencies ever matter in merger contpol, Concurrencesvol. 42007.
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am®l i orent | 6efficience. Deuxi mement, l a proc®di
type juridictionnel, exige uneanme de preuve suffisamment stricte, parce que les décisions, en cas de
contestation, doi vent r ®si ster N | 6examen des tr
future, par nature incertaine, cela peut fausser le contrble des fusimnardaens qui laisse trop peu de

pl ace ° | 6efficience. En revanche, | es d®ci si ons
pouvoirs publics, laissent place a une certaine latitude et & des tatonnemestdta Au choix du critere

de cont6le des fusions, le principe méme du contr6le des fusions en tant que procédure juridique dont
chaque d®ci sion est susceptible dbé°tre contest ®e
carcan pouvant emp?®cher uwesutibgde politique mdustriellevr e cer t ai

2.4. Soutenir les champions existants peut étre nocif pour la croissance

Léun des plus vifs d®bats que suscite | a polit
pouvoirs publics doivent soutenir les gdes entreprises. Autrement dit, doivégtsoutenir les champions
nationaux aprés avoir aidé a leur créaffloba réponse a cette question-@t la méme pour les pays
développés et pour les pays en développefent

Les partisans du soutien des champi@xistants invoquent les arguments suivamgice a leur
taill e, et aussi parce quodelles courent moins de
entreprises sont davantage incitées a innover que leurs homologues de plus petite taill | es s ont
déun r®seau de fournisseurs auxquels elles assure
innover) et des retombées technologiquese |l | es of frent aux pays en d®ve
une massecritige (en termes do6é®chelle de production et d
peut pas d®col |l er faute doé®conomies do®chell e
|l orsqudell es sont en di ff i progtamr@es detpolitiqlie influattetle, et e s f
notamment aux programmes favorisant & Rn partenariat public/privé. Dans son analyse de la politique
industrielle coréenne, Rodrik (199%5)uge par exemple trés judicieuse la décision prise en 1975 par le
Prés dent Park déobliger |l es raffineries de p®trol e
coréens pour aider les activités de construction navale de Hyundai, entreprise alors victime du marasme
mondial qui sévissait dans les transportsitinaes mondiaux.

Les mesures de soutien des grandes entreprises en difficulté sont en fait trés présentes, méme si elles
l e sont probabl ement moins que dans | e pass®. Pa
pas i nject® ®ndans im@mpagnie aéiénaerngtienale. Au Royaumela contribution
de I 6£tat ~ |l a construction a®r on a unlliardfiaex poxide i | e e
1974, en rapportant 0.Hilliard £'*. Selon une étude consacrée a latjgpie industrielle au Royaurdiéni
dans les annéé&® et 70«c e q U i ®t ait qualifi® de 6s®l ection de
des sommes considérables pour soutenir des entreprises en difficCétife aide aux industries en déclin
esstme parfaite illustration dBlulhe met i ¢énquemi nde stk
politique industrielle, |l a captation de | 6autorit
et le savoifaire nécessaires pofausser a leur profit les interventions publiques (veapres).

10 D. Rodrik, «Getting Interventions Right: How South Korea and Taiwan Grew Ri&ctonomic Policy,

vol. 10(20), 1995.
1 Gardner, N. (1976), ¥he Economgs of Launching Aid», dansA. Whiting (dir. publ.), The Economics of

Industrial Subsidies. London: HMSO.

12 Morris et Stout, p.873 kndustrial Policy», dansD. J. Morris (dir. publ.), The Economic System in the

UK. Oxford: Oxford University, 1985.
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M° me par mi |l es partisans doO6une politiqgque indus
qgui pr ®coni sent une aide massive aux t®ntdree plrbiasiedse
grandes entreprises va biendela de la question du soutien & accorder ap&rgants>. Par exemple,
dans | 6Union europ®enne, |l es aides consacr ®es au
atteint entre 2005 et 2007 @uw% du t ot al des ai de $ dd BIB {edurtout Re pr G
octroy®es aux grandes entreprises), l es aides d

objectifs de politique industrielle. Le débat sur le point de savoir si lacqu@iindustrielle doit bénéficier
aux grandes entreprises en place peut étre illustré par les récents revirements de la politique de la France en

mati re doéinnovation industrielle. Le gouvernemer
industi el | e, dont | a mission ®tait doat iDrechnalogiqgue des f
devant °tre pilot®s par une grande entreprise in

plus petite taille), mais cette démarche aagtgndonnée en 2007, cette agence ayant été fusionnée avec un
autre organisme dont 100 des ai des ®taient accord®es aux peti
que la politique industrielle devait désormais étre axée sur le développement desepétesses
innovantes.

On peut faire remonter cette conception a la vision de Schumpeter, selon laquelle la croissance est un
processus de destruction créatrice, de nouvelles entreprises venant remplacer les entreprises dristantes
lors, une politigie industrielle saine doit favoriser le développement des petites entreprises innovantes, et
pas venir en aide aux entreprises en place. Les données empirigues sont de plus en plus hombreuses a
justifier cette solution, aussi bien pour les pays développéspour les pays en développement. Les

donn®es factuelles concernant |l es secteurs des
| 6i mportance de | ;aau débus tes maméd80gn | BrvMRan &d cpas sai s
stratégique desy st mes dobéexpl oitation et sa domination a
Mi crosoft a ®t® |l ent - se rendr @. Tou enpocogpand une r * | e
position de | eader dans |l astsyes meofddexglooireapi
pu emp°cher des entreprises extr°mement i nnovant
sur l es nouveaux march®s qui se sont cr ®®s avec
invoquelepus fr ®quemment ~ | 0encontre dobébune aide aux

contraste entre ce phénoméne de renouvellement desemiégprises aux Etatd$nis, qui semble aller de

pair avec un rythme r api dig ombdiée endurape.iCe oontrastetest | a
généralisé et ne se limite en aucun cas aux secteurs de haute technologie. Seulement trois entreprises
européennes se classant aliop 500» mondial en 2007 ont été créées aprés 1967, contre 51 aux Etats
Unis (et46 dans les pays émergent$ds petites entreprises innovantes connaissent une croissance bien
plus rapide aux Etatd n i s . 1 est maintenant wusuel do®t ablir
des entreprises en Bvaton pae rappart aux dtatinis @urtdutc (imais pdsd i n n
uniquement) dans les secteurs de haute technblogie

Ces ®l ®ment s factuel s sont confirm®s par pl u
méthodologies différentes. Dans leur étudiero économétrige de la croissance de la productivité aux
EtatsUnis, Fosteet al.(2000}*c onst at ent , par exemple, que | es ga
dans une proportion allant du tiers a la moitié, par le redéploiement de la production au profit des
et reprises |l es plus efficientes (y compris par d
entreprises), plutdt que par une amélioration de la produdtiitentreprise On voit donc que, méme si
un grand nombr e ddsom mes effeipntes, EEgouvanements me Wavent pas empécher
gue |l es moins efficientes ddédentre elles soient dRe

13

T. PhilipponetN. Véron, i nanci ng Eur opBeuégel Péliey Brief, MOBIOE r s

14 L. Foster, C. Haltiwanger et C. Krizan,Aggregate Productivity Growth: Lessons from Microeconomic

Evidence», NBER Working Paper N° 6803, 2000.
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On considére souvent que le processus de destruction créatrice est important dans les payésiévelop
qui sont proches de la frontiére technologique, car dans ce cas la croissance est essentiellement liée a
| 6i nnovation, alors que | es pays en d®vel oppemen
riches en mett ant s exstanies verrattragage pouram seaireograceqilaeréation de
champions nationaux. Selon cette théorie, le développement économique nécessiterait des champions
nationaux dans une premiére phase, celle ou le pays applique tout simplemeatéttse déja connues
et sod6efforce de tir erdapsae dag, la destrsictioR créatrice meé sera undndt@uc h e |
essentiel de | a croiissance qudé”™ un stade ult®rieu

Une étude de Fogel, Morck et Yeung (2006hontre néanmoins que les effetséfiques de la
destruction créatrice sont tangibles non seulement dans les pays développés, mais aussi dans les pays en
développement. Ces auteurs mesurentdtakilité des grandes entreprisesur un échantillon de 4zhys
développés et en développermgnet indicateur est défini par la fraction des dix plus grandes entreprises
en 1975 qui (ise classaient encore parmi les dix premiéres en 1996 aunt(idnregistré entre 1975 et
1996 une croissance de leurs effectifs au moins aussi rapide qudw®@IB. A partir de cet indice, ils

proc dent ) un grand nombre de r®gressions diff®
d®t er mi ner la relation entre |l a stabilit® des g
croissanceergr 1990 et 2000 ddébautre part. Leur principa

supérieure du classement parait étre créatrice de croissi@scpays ou les plus grandes entreprises en

1975 néont pas prosp®r ® auetsersont nipotrés eh dneyarmee pius| e
performants, ce constat valant tout autant pour les pays développés que pour les pays en développement.
Cela veut dire qudédind®pendamment du rythme de dO®v

co%utewdxr ddbaeis entreprises en place |l es moins eff
r®sul t at néba pas encore fait | 6obj et de travaux
soutenir les entreprises établies prive les nouvelles entrepes do6un acc s aux fact
particulierlamaid 6T uvr e qualifi ®e) et aux march®s dont el

Ces conclusions invitent ° |l a prudence ~° | 6®gar

parceque les grandes entreprises en place seront probablement les principales bénéficiaires de ces mesures
en tirant parti de leur avantage comparatif pour la recherche de rentes. Elles montrent en outre que les

gouvernements voulant sélectionner les nouvellesc hnol ogi es ou | es entrepri
aid®es se trouvent confront ®&s puidegud®rli eeussxt pfrroRbglu
grandes entreprises en place ne pr ennemtaingoems | es

définitive déstabilisées par des entreprises de plus petite taille, comment les gouvernements {igurraient
faire des choix aviséa Philippon et Véron (2008) concluent que la meilleure politique industrielle consiste

a aider les petites enfmeses innovantes a se développer plus rapidement, non pas en sélectionnant celles
qui paraissent les plus prometteuses, mais en créant un environnement favorable et en facilitant leur
financement. Ces auteurs préconisent des mesunesizentales>, notanment la simplification de la

r®gl ement ation des valeurs mobili res (pour faci!
r ®f orme du droit de |l a faillite, Il 6®l i mination d:¢
dest itres dbéemprunt et , enfin, une plus vive conc

r®sultats qudéon vient de citer montrent combien i
entreprises, qui restent élevés dans wngmombre de paysselon Djankowet al. (2001)°, le codt de
cr®ation dbéune entr e paduBIRpavhabitanten Nouveliglantle9e49%% dunt r e 1
PIB par habitant en République dominicaine, avec une moyenne mondial&de 66

15 K. Fogel, RMork et B. Yeung, 8ig Busines Stability and Economic Growth: isma tgad forGeneral

Motors good for America», NBER Working Paper N°12394.

16 S. Djankov, R. La Porta F. Lopezde Silanes, et A. Shleifer, khe Regulation of Entry. Quarterly

Jourral of Economics, 2002, vol. 107.
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2.5 Faut-il que les champions soient nationaux

Les mesures qui visent ° favoriser et " prot®g
gue |l a nationalit® des principaux actionnaires d
impact su sa contribution ~ | 6®conomie des pays o0o¥%
sdbexprime dans | a plupart des pays chaque fois
grande entreprise étrangere. Qeawriotisme économique est fait entendre dernierement dans un grand
nombre de pays d®vel opp®s et a conduit ~ | 6adopti

ou au renforcement de ces mesures (par exemple, auxUgiatsle Foreign Investment and National

Securiy Act de 2007, qui a élargi la portée des dispositions Etorio de 1988). Plusieurs pays
européens ont des réglementations qui restreignent les rachats étrangeusre, certains pays européens

ont récemment essayé de décourager les rachats ttamsma u X dans des secteurs
transports aériens en passant par les produits alimentaires. Plus généralement, avec les acquisitions de plus
en plus fréquentes de cibles de pays développés par des entreprises de pays en développement (par

exempl e, acqui sition Il 61 BM par Lenovo ou doAr c
ddéacquisition inverses (Gomie «championpnhtienad tHaitaredaisgpour s i t i ¢
les télécommunications, par Temasek, le Fonds soaveral e Si ngapour , ou | 6dacgq
fabricant indien de m®di caments g®n®riques, par |

et les gouvernements sont trés sensibles a la nationalité des entreprises. Le Riyjaameleur

d 6 eptien a cet égardil a laissé des entreprises étrangéres acquérir la totalité de son industrie
automobile et des pans &entiers de ses secteurs
politiquement sensibles dans un grand nombre de pays

Léxemple de | 86i ndust rUneestaparticuliénremént imtéressdnt, paRe qua la me
fin des champions nationaux (apr s |l eur acquisiti
cette industrie la production totale avait augnténen 2005 par rapport a 1995 et, ce qui peut paraitre
surprenant, l es exportations britannigue®oo0ddbdauto
1 315000véhicules par dn

Plusieurs études empiriques récentes confirment que les rachateétrae sont pas préjudiciables
pour | e pays dbéaccueil, et ce pour pl usieurs r ai
(transnationaux ou non) bénéficient en moyenne aux actionnaires des entreprises acquises, alors que les
actionnairesds entreprises qui ont proc®d® ° [ 6dacquisit
| 6 a r®.gSé teltest le cas, une acquisition étrangére peut donc étre considérée comme un transfert de
richesse des actionnaires étrangers aux actionnaiiesauati ic e dont i | néy a gu re
Deuxiemement, plusieurs études empirigues concluent que les rachats étrangers ont un impact positif
marqu® sur |l a productivit® et néont qgue peaa doef
observé dans le cas du Royaudmd™, de la Suéde (avec quelques résefVet)des Etattnis’’. Par
aill eur s, on constate que | dinvestissement di rect
secteur ou pour les entreprises avec lesemidl existe un lien vertical (fournisseurs ou clients). Les

1 http://www.autoindustry.co.uk/statistics/production/uk/index

18 Voir, par exempleAndrade, G., Mitchell, M. et Stafford, E. (2001)New evdence and perspectives on

mergers», Journal of Economic Perspectivdd, 103120.

19 Griffith et Simpson, «haracteristics of Foreign Owned Firms in British ManufactusinyBER Working

Paper n° 9573.

20 Heyman, Sjéholm et Gustavssors«There Realf a Foreign Ownership Wage Premium? Evidence from

Matched Employer Employee Data TRUIER Working Paper n°199.

A Bernard et Jensen, kirm Structure, Multinationals and Manufacturing Plant DeathReview of

Economics and Statisticgol. 89(2), 2007.

59


http://www.autoindustry.co.uk/statistics/production/uk/index

DAF/COMP/GF(2009)9

donn®es probantes sont jusquo- pr ®s ent pl us nomt
concerne | es ®conomi es en d®vel oppement ou en t
abondantes, i faut | admettre) montrent gue | a
tendance a accroitre la productivité des fournisseurs locaux. Par exemapfer« s qudun pr o
tch que de pi ces en daskrie aumrgobile d éuasigné son préemienconprat avec | 0 i
une entreprise multinational e, des ®quipes de ¢
tchéque deux jours par mois durant une longue période pour améliorer le systéme de contréle de la
qual i t ®. Léentreprise tch que a ensuite appliqu®
nd®t ai ent pas destin®es ~ ce clienf’)Audeld deacesr ®d u i

éléments anecdotiques, une étude économétriqueaar@es aux entreprises étrangéeres exercant leurs
activit®s en Lituanie a ®gal:éemeomdacts avecres liliailes localésd e x i
déentreprises ®trang res ont tendance 7 rrdesnf or ce€
retombées technologiques, ce phénomeéne pouvant étre trés manguéugmentation de% des prises

de participation étrangéres entraine une amélioration ée dé la productivité du fournisseur. Mais il faut

reconnaitre que, contrairement a cdt eft déinteraction dans | a cha’  ne
sur | e Maroc, |l e Venezuela et |l a R®publique tch ¢
intra-sectoriellediées spécifiquement au capital étrafgevialgré tout, mém en | 6absence do«
|l es acquisitions ®trang res ont wun i mpact positif
travail et | 6efficience

Au total, |l es donn®es di sponi bl es noé®t aryent g
«champione serait i mportante sur | e plan de | a produc

ne semble pas non plus avoir un aop sur la localisation de la-B. Cette conclusion affaiblit
| argument ati on en faaxveur des champions nati on

3. Politique industrielle et externalités
La politique industrielle fait intervenir une autre motivation fréquemment invogquéetaines

entreprises c¢cr®ent des externalit®s positives ql
puisque le mécanismes du marché ne le font pas.

Le d®bat concerne essent i:&@lcrbatiamdenconcudrenceet les gfiete s d
sectoriels d6®conomies doé®chell e o effetd Geaggagphe)o m®r a t
Avant de coome nt er chacun de ces types dbéexternalit®s,
t hh®orique. Lorsque | a d®cision que prend une entr
débavoir des externalit®s pesi®idescbochlUement ppo,|
justifi® doédaccorder des subventions pour attirer
do®ventuell es externalit®s transnational emesn®gat
qguel que soit | e |Ilieu 0% | 6usine est situ®e, et s
l'ieu " un autre, alors | e gain de chague pays cor
ne crée aucun avantagerai veau mondi al Sachant que Il es financ
ces subventions di minuent en d®finitive | e surp
rationnelles dans | 6optiqgue de c mbappureertgnagas de Cet t
politique industrielle & courte vue. Par exemple, les études consacréesmtslinis, 0% | 6aide nbéd

interdite, donnent une image assez négative de la concurrence entre Etats pour attirer les entreprises. Aux
EtatsUnis, lesEtats semblent se livrer a une concurrence trés dispendieuse, simplement pour attirer sur
leur territoire des activités exercées dans des Etats voisins, sans que les créations de nouvelles activités

= B. Javorcik, «Does Foreign Direct Investment Increase the Productivity of Domeistits® In Search of
Spillovers hrough Backward Linkages American Economic Revie®004, vol. 94(3).

B Javorcik (2004).
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soient nombreus&s Cette concurrence destructrice enfiet at s sembl e en outre
récemmerft, de sorte que certains auteurs américains préconisent un contrdle fédéral des aideé°des Etats

Toutefois, S i |l es externalit®s positives sont
concurrege entre les gouvernements qui offrent des subventions pour attirer cette usine sur leur territoire
peut donner des résultats efficients.

3.1. L6 ar gume mréatioth de conaurrence

Sel on cet argument , en pr ®s eprivéeca edtrer dans gatssectedr i x e s
donné est insuffisante parce que le gain privé lié a cette entrée est souvent plus faible que le gain social. Le
gain priv® se | imite au profit r®alis® par | dent
gue procure aux consommateurs une plus vive concurrence. En pratique, cet argument a été invoqué dans
le contexte des mesures de politique industrielle visant & créer des champions nationaux sur les marchés ou
n6op®r ai ent pr ®c ®d e mende produateurd arangets.rOn peutitert comime axenple r

de ce type de politique industrielle |l a tentative
pays européens au cours des anfé@s et 70, gui a ®t ® un @ueéeanc, al
revanche ° remettre en cause | a domination de Boe

D6éun point de vue th®orique, ce type ¢ditiqjeust i f i
commerciale stratégiquepar laquellele pays so6efforcent de transf ®rer
rente dont bénéficient les producteurs étrafers Lor squéon veut ®valuer ce t

garder 7 |1 desprit que doéi mpor t anrepeautcenraitre a prniarillei t ® s
signe de <ces externalit®s. Dbune part, soutenir
consommateur s, y compris ®trangers (° moins que
par une forte hausse global des co%ts tenant ~ <ce que | es ®cononm

fait que les pays ne prennent pas en compte les consommateurs étrangers peut en théorie aboutir a ce que
| 6ai de accord®e soit trop fadideri pas les pBriesique sahissentdes ¢ 1t
concurrents étrangers. Plusieurs articles récents de David’®ollent r ent que s l e co-
| 6i mp?tt est ®l ev® et S i l e march® consi d®r® est

2 R. Tannenwald, Are State and Local ReveBystems becoming Obsoletdational Tax Journalvol. 55

(2), Sept. 2002, p. 467.

5 K. Chi et D. LeatherbyState Business Incentives: Trends and Options for the Fuyturexington,
Kentucky: Council of State Governments, 1997.

% P.Enrich, «Saving tle States from Themselves: Commerce Clause Constraints on State Tax Incentives for
Business», Harvard Law Reviewvol. 110(2), 1996, p377. On notera cependant que si les externalités
positives varient sensi bl e maalacopcarrerice antcetles aliectivites | a |
publiques offan t des subventions pour |l 6attirer sur l eur
Tiebout, A pure theory of local expenditurdsurnal of Political Economwol. 64(5), 1956, p. 4126T.

Besley et P. Seabright, khe Effects and Policy Implications of State aids to Industry: an Economic
Analysis», Economic Policy1999, p15-53).

2 J. Brander et B. Spencer, Export Subsidies and International Market Share Rdmimal of

International Economicsvol. 18, 1985, p83.

3 D. Collie, State aid in the European Union: The prohibition of subsidies in an integrated market,
International Journal of Industrial Organizatiowol.18, 867884;1998; D. Collie, Prohibiting State aid in
an Integated MarketJournal of Industry, Competition and Tradel. 2 (3), 2002, p. 215; D. Collie, State
aid to Investment and R&D, European Econo@gpnomic Papersvol. 231, 2005, p. Voir également
J-A. Garcia et D. NevenState aid and Distortion of @tetition, aBenchmarkModel, HEI Working
Paper No. 06/2005.
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industridle peut aboutir a une course inefficiente aux subventions dont le résultat est un gaspillage de
deniers publics, m°me si chaque pays agit rationn

Comme souvent, les études empiriques sur ce théme sont antagalPremierement, on constate

gue dans plusieurs cas |l es mesures de politique
concurrence ont total ement ®chou®, en particuli el
| 6i mpactmdant!| dd6Airbus avec | 6aide de plusieurs p:
n®gatives. D6éun c¢ct!t ®, |l a cr®ation dO6Airbus a ®t ®
transf ®r ® au profit do iiaenblessongrectetrsaaéronawtiques amérioaiss d o |
et a ®gal ement contribu® ™ une baisse des prix (
préjudiciable du point de vue du biétre mondial, parce que les constructeurs américainsubntde
| ourdes pertes en ndé®tant plus autant ° m°me de 1
En ce sens, |l a cr®ation dO6Airbus a r®duit | 6ef fic
traduite par un gaspillage preem t |l a forme doéune “HYuplai ccat@aotn oche sd 6¢
donc une op®ration ° double tranchant. DOoune part
a eu clairement des effets bénéfiques pour les pays participants,aetnguitré que les problémes liés a
| i ntervention des pouvoirs publ i cs dans | 6i nd
responsabilisation insuffisante, peuvent °tre sutl
politiques de ce fye comme un exemple de stratégies favorisant la croissance au niveau mondial,
pui squdel | es p eétresdecariveau,@énueisirelies sorg colronmies de succes.
3.2. Externalités, retombées, pbles de compétitivité et champions nationaux

Depuis quel que t emps, | e principal argument des

interventionniste se fonde sur la nécessité, pour les gouvernements, de corriger une défaillance des
mar c h®s e n agéeompgensént pas lesnexternglités locales rémot de la concentration

régionale des entreprises dans certains secteurs. La variante la plus courante de cet argument est que la
concentration des entreprises dans une r®gion dol
considérée commeu n exempl e sp®ci fique do®conomi es do®c
doexternal it ®s e slacorcentrafoa des engeprisad dass unh mé&me sectdurset dans une
r®gi on donn®e attire |l es foutrnideselbdenséimmlte ades
second type dobéexternalit®s-défuviwener®andemt rdadtuino rg
attire un vaste gisement de travailleurs dotés des qualifications nécessaires au secteur concerné, ce qui
diminue | es co%ts de recherche dbéempl oi pour |l es tre
un troisi me t lepretomiédes enttermen dd dorin@®@ssancesl 6 ef fDord 6 uchee R
entreprise peut °tre $&®medjualesaouyrites connaisSanaed se diffusemt n t 1
en dehors de | 6entDi gaple bigisedesgintaraction® sotidles et intluatrielles ou
commerciales (par exemple, les interactions entre fournisseurs et clients), ou en raisorvdesgenisuwle

salariés entre entreprises. Une variante de ces arguments, qui vaut tout particulierement pour les économies
en d®veloppement, fait ap:pel orasugu deuxntee r enratl ri & gRrsi sded
nouveau secteur, les autres ageftonomiques observent sa performance et apprennent a mieux connaitre

|l es perspectives doé®vol ut i d°nce precessuede siéeautereucrée deSe | o
externalit®s déi nformati on posi ti vesspubkcs, afindes t i f i ¢
d®t erminer quels sont |l es secteurs prometteurs et

Les ®tudes empirigues sont cette fois encore
déaggl om®r ati on positi®ees destsoaldendammen tp edd® marotnr:

2 D. Neven et PSeabright, European Industrial Policy: the Airbus CBsenomic Policy1995.

% D. Rodrik, «Industrial Policy for the twentjirst century», Harvard Kennedy School Working

Paper04-047.
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l a justification th®orique de | a politique 1indu:
veulent reproduire Ie&Bilicon Valley ou lancer une activité dans un nouveau secteur, obtiemteasnt

résultats contrastésbeaucoup de ces tentatives ont échoué et, bien souvent, les pouvoirs publics ne
paraissent pas avoir joué un grand réle dans les réussites les plus spectaculaires. Néanmoins, dans certains
cas, et surtout en ce qui concerne lasyps en d®vel oppement, | 6i nterven
déterminante dans le développement réussi de secteurs entiérement nouveaux.

Une s®rie do®tudes convergentes mettent en | umi
des économiesdd®c hel | e sectoriell es. Ces p:lp@®exemplenselan s on't
une ®tude r®cent e, l orsque | 6®chell e r®gional e
productivit® sbac%’Mladifférenne descégoe min e s d étda@mtr@peise dee
®c onomi e sintrdseckocefleglulset i fi ent en th®orie une interve
atteigne une échelle suffisante. On a également mesuré les divers mécanisthea soesn t s . Léhypo
patage des intrants a été confirmée au niveau empirigles les entreprises sont concentrées dans une
région, pluslasousr ai t ance se d®vel oppe, parce qudi l y a

extérieur en facteurs de producflonLes retmbées en termes de connaissances représentent le type
déoexternalit®s | ocal es | aal@006)9snt Bonte dipatir dePditationgede e mp |
brevets, que | es connaissances cr ®®e gllerpeatiaodcéi nv en
dernier r®si dai t pr ®c ®demment , ce qui ne Yeut s 0
Audrestch et Feldman (1996) ont pour leur part bien fait ressortir la concentration géographique des
innovationg*.

Il apparait que lapp®ci al i sati on do6éun grand nombre de p
d®vel oppement de secteurs 0% ils ®taient pr®sent .
et déinformation, qué”™ un v®rit akmbtent Hausraamet&gdek ¢ o mp

(2003¥°, des pays dont les dotations en ressources sont quasi identiques ont en définitive des
spécialisations trés différentela Corée exporte des fours a mianades et pas de bicyclettes, alors que le

Taipei chinois exporte e bicyclettes et pratiguement pas de mardes, |l e Bangl adesh e
principaux exportateurs de chapeaux, alors que |
penser que les profils de spécialisation tiennent dans une large mesré@\dnements aléatoires qui se
produi sent au stade i mddt iral " duded®vienliotpi paetmevnets, acl
agi ssant i sol ®ment , qui suscitent ensuite une dy
adversaires @ la politique industrielle selon lequel les gouvernements ne devraient pas sélectionner les
gagnants perd une partie de son poids. Si |l e d®ve
gudbaucun entrepreneur n e esdeteud tin ol taanntn® npt r ®pca® dceem mee Un |
succes, il serait imité par de nombreux concurrents nationaux et ne recueillerait par les fruits des risques
pris au dépari il parait justifié que les pouvoirs publics favorisent activement le développement de

3 Nakamura (1985).

3 Holmes, T. J. (1999), kocalization of Industry and Vertical DisintegrationReview of Economics and

Statistics Vol. 81(2) 314-25.

B A. Agrawal, I.Cockburn et IMcHale, Gone But Not ForgottenKnowledge Flows, Labor Mobility, and

Enduring Social Relationshipslournal of Economic Geographwol. 6(5), 2006 ;voir également
E. Moretti, Workers' Education, Spilloverand Productivity Evidence from Plantevel Production
Functions American Economic Reviewol. 94(3), 2004

34

D.B. Audretsch et M. Feldman, R&D Spillovers and the geography of innovation and production,
American Economic Reviewol. 86, 630664, 19%.

® R. Hausman et D. Rodrik, kconomic Development as Sé&iscovery», Journal of Development

Economicsvol. 72, 2003.
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nouvelles activités. Cela pourra permettre a un pays de diversifier son économie, cette diversification
faisant partie intégrante du processus de développ&ment

On notera que, comme le montrent certaines données factuelles, les retombées locales positives
(compte tenu de |l a taille de | 0entreprise) sont
entreprise dans une r ®gi on qu 6% Beladiensprobabléemers & el | at |
gue | es grandes entrepacsiesenonavenoi héebte®nwii emurd.di
vont tout a fait dans la direction opposée, les grandes entreprises pouvant aussi jouer un rdle de premier
plan dans le succ s de certains®ptles déinnovati o

Al ors qmuaoth denmi eux en mieux | a nature et I
| 6®val uation des interventions des pouvoirs pub
contrastés. Les nombreuses tentatives de reproduction $iiclan Valley n 6 o n t pas ®t ® ¢
méme aux Etatdni s , 0% | 6on disposait pourtant doéoinfor
®tude dbdbensemble consacr®e aux plles dbéinnovati ol
clé du succes, enoncluant (i} u 6 i | est tr s difficile de mesurer
pouvoirs publics a la réussite de certains de ces poles gtyiip i | néy a pas de sol ut
en toute circonst anc e . esltdchnadogituesrle® pl® Féassiedans le qqonde eh & u r
développement, celui de la région de Bangalore, parait avoir pour origine une série de heureux hasards
(notamment | e refus doél BM drede sad@lile indiemnglBM aadoncdlio nna i r
guitter 16l nde et l es informaticiens indiens ont
dotant ainsi des compétences qui allaient étre extrémement précieuses plus de dix ans’blus tard)

& | dinver se [ faRwamir qukc er2®m0 h)es politiqgues indust
Am®rique | atine et en Asie de | 6est sont parvenu:e
favoriser le développement de secteurs entierement nouveaux. Par examghgionChile, orgaisme
public, a lanc® |l es premi res exp®riences de salr
auparavant, l' e Chili est maintenant | 6un des prin
| ancement d e | aéegpparoddsueattepriees pullliguesrtaiwanaises a été selon lui un bon
moyen de mettre en ®vidence |l a rentabilit® de ce
développer un nouveau secteur. Rodrik (1995) considére également le casldmé&a@igoréen Hyundai
comme une parfaite illustration de | 6utilit® dobu
Déune part, |l es aides publiques © |l a diversifica:
marché du travailcar les gestionnaires qui avaient acquis des qualifications dans le secteur du ciment et de
l a construction ont pu | es appliguer dans | es nol
construction naval e. D dquees directes ep indirdctes (Hotansmerd sohsvfaenmet i o |
de garanties dbéachat i mp |; ivair icitdessus) dna ensourdgé& Hyendan & t r u ¢
rattraper en termes dobéefficience | es entreprises

Rodrik souligne néanmoins lesiimt es de ces politiques. Si l es su
nouvelles activit®s ne sont pas strictement I i mi

% J. Imbs et R. Wacziarg, $tages of Diversification, American Economic Revigewol. 93(1), 2003.

3 Rosenthal, S. S. et W. Ctr8nge (2003), &eography, Industrial Organization, and Agglomerasipn

Review of Economics and Statist#5(2),mai2003. 377393.
Voir le chapitre consacré a la Finlande dans OdbipvativeClusters 2001.

% H. Pack et K. Saggi, ks There a Cse for Industrial Polic A Critical Survg », The World Bank
Research Observevol. 21(2), 2006.

D. Rodrik, «Industrial Policy for the twentjirst century», Harvard Kennedy School Working
Paper04-047.
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attri bu®es quobdaux secteurs v®rit adoivestpasisd prolorgerv e a u
audela de la phase de découverte) et si elles ne sont pas subordonnées a un indicateur quelconque de
performance se référant au marché, elles peuvent fort bien étre inefficaces. En outre, dans le cas de la

Corée, Rodrik (1995) 8ol i gne | 6i mportance des initiatives du
constante intervention dans |l a mise en Tuvre de
circuiter | 6admini stration Bhrepasi dee. pD as nt er 4 ®g
succ s cor®en comme pouvant °tre |l argement attrick
tr s difficile déen tirer des enseignements g®n®
pour éviter la recherche de rentes. On notera aussi les profondes divergences quant au caractére
d®t er mi nant de | a politique industrielle cor ®enne
auteurs, les principaux facteurs ont été le taux étbviéi nvesti ssement, l e nive

population et une répartition de la richesse relativement égdfitaire

Léenseignement g®n®r al qudon peut tirer des tra
ces effets sont importants, maisq | es i nstruments ~° wutiliser pour
sait pas encore tr s bien comment ils fonctionne
politique industrielle ont tsraisorsdelashxarsuar espetided étt r e
moyennes entreprises qui se trouvent a un stade précoce de développement, plutbt que sur les champions
existants (malgr® | 6exempl e cor ®en) , parce que |
probabement sentir davantage dans le cas des petites et moyennes entreprises.

4, Recherche de rentes et économie politique de la politique industrielle

Léune des critiques |l es plus fr®quemment for mu
| or dlegpueddea forme de subventions a certaines entreprises, est que, méme si les mesures en question
sont en principe rationnelles, il est probable que dans la pratique les intéréts privés se livrant a la recherche
de rentes les feront jouer en leur favear captation des autorités publiques.

On a de nombreux exemples dbébune politique indu
|l 6int®r°t collectif et pouvait mieux sbéexpiliiquer
uncasext° me est | 6ai de &OdDc oprad®el 6cEa mst Ideus Mincrh® egsa n
de la cr®ation doéempl ois, chagque USDNPlusogénéralemer® avy ar
de nombreuses ®tudes i lidtées privés sont capablese faussel laepslitigger o u [
économique a leur proftet mett ent ®gal ement en |l umi re | &i mp
des entreprises, aussi bien dans les pays développés que dans les pays en dévéfopeermentple,le
degré de protection douaniére dont bénéficient diverses activités auwtUEistest directement lié au
niveau des dons aux partis politigffle©n constate en outre que les mesures spécifiques & un secteur ou a
une entreprise (par exemple, lessomes de politique commerciale) favorisent en général les activités en
d®cl i n. Ce sch®ma est g®n®r ali s®. On peut 1+ b6obse

4 Voir G. Grossman et V. Norman a la fin Bedrik (1995);voir égalemeritPack et Saggi (2006).

42 Voir R. Tannenwald, Are State and Local Revenue Systems becoming Obd$dd¢itaval Tax Journal

vol. 55 (2), @pt. 2002, p. 467.

e Voir T. Persson et G. TabellirfPolitical Economics: Explaining Emomic Policy MIT Press, 2000

4 Brian Roberts #AA Dead Senator Tells No Lies: Ser
American Journal of Political SciencBebruary1990, 34(1), 8%8; Fisman, Ray, (2001),kstimating the
Value of PoliticalConnections>, American Economic Revieseptembrg2001.

® P. Goldberg £G. Maggi, Protection for SaleéAn Empirical InvestigationAmerican Economic Review

vol. 89 (5), 1999, p1135.
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Unis®que dans |l a politique e u:rparpx@apemgrane nommadepays e d o
européens ont dépensé des millialddeur os pour essayer de maintenir
charbon, ce qui néa fait que.retarder de quel ques

Une ®tude ®conom®trique r‘Roorelatguee plasdessystamedeliiqued 6 £ t
déun pays rend politiqguement rentables |l es aide:
nombreux, ou les divergences idéologigues entre les partis sont faibles et ou les partis ne sont pas trés
unis), plss la proportion des aides aux entreprises qui sont ciblésscigrielles>, pour reprendre la
terminologie de | 6UE) e Bbotizonialee. O®peut doaa pensea que lesraides a u x
a des secteurs spécifiques reposent dans une certesge sur des considérations électorales, malgré un
contrdle strict de la part de la Commission européenne

Une étude économétrique couvrantpa®s développés ou en développement met en lumiére un lien

®t roit entre | 6exi stleerfaveud delmampiopsonhtionatix etule nivean deu s t r
corruptiorf®. Toutes choses égales par ailleurs, les réglementations des marchés publics qui favorisent les
champions nationaux, de m°me que | 0octroietteddbun |

augmentation de la corruption, et cette relation est statistiquement significative. Certes, cette étude appelle
sur le plan méthodologique les mémes réserves que toutes les études portant sur un ensemble de pays, mais
elle montre que la politique indut r i el | e, surtout | orsqudelle vise
mise a profit par les intéréts privés

On peut en tirer deux enseignements. Premiérement, la recherche de rentes et les décisions a
motivation politique peuvent nuire a la qualile la politique industrielle et aboutir a une utilisation

inefficace des financements publics ainsi qguoé” wu
politique industrielle se préte a la captation par les intéréts privés, plus lesisedreyont susceptibles
déinvestir dans |l es activit®s de rechercise€onde r e

plusieurs estimations, le co(t des activités de recherche de rentes est tfés élevé

La politiqgue industrielle crée parfoitle nouveaux intéréts qui se livrent a des activités de recherche de
rentes, par exempl e en sbeffor-ant déobtenir | &
auxquelles il faudrait en fait mettre fin parce que les circonstances se sont moldgipesjet Concorde,

6 G. Hufbauer et HRosenTrade Policy for Troubled IndustrieBolicy Analyses in International Economics

15, Institute for International Economics Washington, D.C., 1986Hufbauer, Gary, DBerliner et
K. Elliot, Trade Protection in the United State31 Case Studies, Institute for International Economics,
Washirgton, D.C., 1986 ; Ray, E . (1991)P«otection of manufactures in the B8lansD. GreenGlobal
Protectionism: Is the US playing on a level fiedacmillan,Londres

4 Aydin (2007). «Politics of State Aid in the European Union: Subsidies as DisiviauPolitics»,
University of Washington, Political Science Department) publié

8 National Champions and Corruption: SobiepleasantnterventionistArithmetic. Alberto Ades Rafael Di

Tella. TheEconomic JournalVol. 107, No. 443, 1997.

Aux EtatsUnis, les dépenses de transfert totales ont été estiné®s% du PIB (D. Laband et
J.Sophocleus, An Estimate of Expenditures on Transfer Activity in the United Sataderly Journal of
Economicsvol. 107(3), 95983, 1992) D6 aut r e s etenuésmpa tégression du pmchational

brut sur |l e nombre relatif dobéavocats (indicateur
m®deci ns ou déi ng®ni eur s (indicateur du vol ume
similaire, voire plus élevé pour les activités de recherche de rentes (S. Magee, W. Brock et L. Young,
Black Hole Tariffs and Endogenous Policy Theorpolitical Economy in General Equilibrium
Cambridge: Cambridge University Press, 1989; K. Murphy, A. Shleif&. &tishny, The Allocation of

Talent: Implications for GrowttQuarterly Journal of Economicsol. 106(2), 503530, 1991.)
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sous | 6®gi dunieddela Rrangeailustre cetaspéct Le | ancement doéun av
était judicieux dans les anné&3, lorsque le pétrole était bon marché, mais il a perdu toute justification
économique aprésleoto p®t rol i er de 1973. Il se trouvait n®
groupe constitu® par | es nombreux fonctionnaires
" ce qubil soit poursui vi . igRauxnda inscimeenle projetest alfded u p e
l davant, ° un co%t consi d®rable pour | es deux pay
Sebn Rodrik (1995), l a politique industrielle

d®cennies a ®t ® relativementntiensd,e mnen tdréaaicrted ma nt®s’
observer dans la plupart des pays en développement et dans un grand nombre de pays développés. Par

aill eurs, comme | e souligne Rodrik (2004), | 6exi s
écarterlesnesur es de politique industrielle, pas plus
la fin de | édenseignement publ i c. Toutefois, ces
i ndustrielle qui d ot e nrits leurgpermeptamtuasbitrairement ge sébettionnes lesd 6 i r

gagnants et de récompenser certaines entreprises. Les instruments de portée plus générale, ou les aides
accordées aux nouvelles entreprises et aux nouvelles activités a titre temporaire, limitéiarieprent
les possibilités de recherche de rentes.

5. La politique de la concurrence, instrument au service des objectifs de politique industrielle

On verra maintenant comment la politique de la concurrence peut remédier aux préoccupations qui
sont souveninvoquées pour justifier les initiatives de politigue industrielle. On envisagera les aspects
suivants. l a r®alisation des ®conomies doé®chell e, | a
les monopoleurs étrangers, les mesures facilitarge ht r ®e dans de nouveaux se
entreprises.

5.1. Concurrence et rationalisation de la production

Certains des résultats théoriques évoquéessus montrent que les mécanismes du marché suffisent
a eux seuls pour réaffecter la protdon aux unités les plus efficacedes fusions peuvent certes
rationaliser encore la production, mais la majeure partie de la rationalisation résulte spontanément des
m®cani smes du mar ch®, et ce do6aut an tdesgdnsasréesa | a
| 6i mpact de | 6exposition aux ®changes (qui a pour
Comme le rappelle Melitz (2003), Axw , Chung et Roberts (2000) [ é]
dé®l ®ment s mo nt raaxnéthanges eblige @xentpeprises kes nwims productives a cesser
leur activité. Pavcnilconstate @ ] qu e | e s [de at$ de enarché@pntriboemtdargement aux
gains de productivité dans le secteur des biens échangeables. Dans une étedré&uelthéme, Bernard
et Jensen (1999) concluent que les réaffectatintra-sectoriellesde parts de marché en faveur des
entreprises exportatrices les plus productives représenteft 2i@s gains de productivité dans les
industries manufacturiéres destasUnis' ». Cela confirme que la politique de la concurrence, en
sbattaquant aux ententes et aux strat®gies de di
contribue © | 0efficience productive.

0 D. Myddlteon, They Meant Well: Government Project Disastetastitute of Economic Affairs

Monographs, Hobart Paper No. 160, 2007

1 M. Melitz, « The Impact of Traden Intralndustry Reallocations and Aggregate Industry Productivity

Econometrica, vol. 71 (6), 2003.
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5.2. Politique de la concurrence et prix abusif
Selon Jonathan Bakdr | e ¢ 0 %t ®conomi que de | a cdomduurr en
PIB; débautres auteurs estiment gue | es ententes s

moyenne a 2B0% le supplément de priket que la plupardes ententes ne sont pas détectées

politique de la concurrence est donc un moyen de lutter contre les prix abusifs pratiqués par les entreprises
qui opérent sur des marchés ou la concurrence est insuffisante, et cela vaut encore plus pourrles pays e
développement. Selon Levensteigt al (2003§°, 2.9% des importations totales des pays en
développement en 1997, concernaient des activités considérées par les autorités de la concurrence
europ®ennes ou am®ri cai nes npatiomales. Cdlaaveus direm dque lesfpayb j e t
en développement peuvent utiliser la politique de la concurrence pour limiter leur exploitation par les
entreprises des pays développés, mais pour que cette action soit efficace, il faut une application
suffisasmmens t ri cte des dispositions en vigueur, pour r
de détection des pratiques anticoncurrentielles.

Face a un marché ou la concurrence est insuffisante, une solution consiste a essayer de créer un
concurrent dcal supplémentaire (unckampion nationab); il y en a une autrefaire en sorte que le
march® soit plus concurrenti el en utilisant l a p
comporte manifestementlisationae lagdolitique de datconsurence ou celladeo i r
la politique industrielle.

La politique de | a concurrence est probabl emenit
co¥%t euse. Sel on Baker (2003), paditigue desld corgumrenoeeallx t ot @
EtatsUni s ®t ait inf®rieur ~ |l a perte annuel-Uds. doeff
De pl us, l a politique de | a concurrence ne susci:t
lesmesur es en faveur des champi ons nati onaux, n c

(gaspillage par duplication des codts fixes et éventuel avantage de colt des entreprises étrangéres en place
par rapport au champion national).

Un fait essentiel esjue la politique de la concurrence crée des externalités transnationales positives.

Lorsqudbéune autorit® de | a concurrence interdit wun
la concurrence, cela bénéficie a tous les clients sur le meocicérné, y compris les clients étrangers. En

cas dbébentente, |l a compl ®mentarit® est plus faibl
uniquement dans les pays ou la politique de la concurrence manque de fermeté. Toutefois, méme en cas
doentent e, des externalit®s transnationales posit
facil ement cartelliser un secteur |l orsqudel |l es i
contacts pris sur un grand nombre de marchésf | i t ent | a col |l usi on. D s | o
l a concurrence est encore plus justifi®e que | ors

2 Jonathan Baker, khe Case for Antitrust EnforcemestJournal of Economic PerspectiveX003.

3 Connor J. (R04), «Price Fixing Overcharges: Legal and Economic Evidend&orking Paper American
Antitrust Institute, n°045.

4 Bryant P., Eckard E. (1991),Rrice Fixing: The Probability of Getting Caught Review of Economics
and Statistics, vol. 73, pp. 5&B6; W. Wils (2005), ds Criminalisationof EU Competition Law the
Answer? », Revue Lamy de la concurrencg4.

® M. Levenstein, V. Suslow, et L. OswaldCentemporary International Cartels and Developing Countries:
Economic Effects and Implicatiorisr Competition Policy, Antitrust Law Journalvol. 71, pp. 804852,
2003.
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5.3. Politique de la concurrence et développement de nouvelles entreprises et de nowesaemrs
Léune des missions de |l a politigqgue de |l a conc
guodappliquent |l es entreprises dominantes. Les au

dans les secteurs qui étaient auparavanidonr®s par un petit nombre dbéentr
de marché substantiel. On peut prendre comme exemple les télécommunications. On considére le plus

souvent qubéen Europe | es d®cisions des nahligeanr i t ®s
|l es op®rateurs historiques ° ouvrir |l dacc s ~ leu
au d®veloppement rapide du haut d®bit pour |l es

déentrepri ses ontdtamé dep se®iges Mmogantsqgcomme tapte play» (télévision,
internet et téléphone).

Le secteur des produits pharmaceutiques offre un exemple de politique de la concurrence qui a facilité

|l 6entr ®e dans ce sect ehamponenationabedand Gvpays enpdpveloppement d 6 u
(1 81 nde) en r®dui sant | es barri res 7~ |1 b6entr ®e. C
phar maceutiques en place appliqguent parfoims °~ des
potentiels avant ou i mm®di atement apr s | 6expirat
de génériques surle marché Cert ai nes de ces strat®gies, not ar
contreviennent au droit de la concurrerst peuvent étre sanctionnées par les autorités de la concurrence.

Oon a, en fait, une abondante jurisprudence conce
entreprises pharmaceutiques qui o nt ants deegérérg®s. © e m

Grace a la politique de la concurrence, les pouvoirs publics peuvent donc empécher les entreprises
phar maceutiques dbessayer de sbéarroger un pouvo
intervention est extrémement précieusergdes fabricants de génériques, dont certains (comme Ranbaxy,
basé en Inde) sont originaires de pays en développement. La politique de la concurrence peut éliminer les

barri res 7 | 6entr ®e auxquell es se hdoppemnentnegn | es
fai sant en sorte que | orsqubéun brevet a expir®, I
pratiqgue et que cette absence de protection ne reste pas théorique. Sachant que, durant de nombreuses
années, les pays en dévglop me nt et l es pays d®vel opp®s nbdont

protection par brevet dans le secteur pharmaceutique, la politique de la concurrence offre une voie
moyenne.

5.4, | mpact de | a concurrence surndésemrépfiseci ence et
La concurrence influe sur | 6efficience des ent
premi rement, en modi fiant | 6i ncitation 7 i nnove
efficacement |l 6enctoeperane. | Endeexig me m®cani s me,
d birefficienceX é , @&ese | 0inefficience due au fait gue

possibilités technologiques.

Les études théoriques soulignent les effets ambigus i a concurrence sur | 0i
une trés vive concurrence réduit les rentes-pastn ovat i on, parce quodelle abr
| 6i nnovateur peut esp®rer recueil lir l es fruits
| i ncitation du monopoleur “ innover est att ®nu®e
un de ses anciens produits, plut?tt que <ceux de
considérent que, pour des raisons théoriques, hnovati on est maxi mi s®e ° L

G. Ellison et . Ellison, « Strategic Entry Deterrence and the Behavior of Pharmaceutical Incumbents
Prior to Patent Expiration, NBER Working Paper No. 13069.
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concurrence. De pl us etal.y2005,r td i el wt®ce nlt 6 edxdiAsgthe rome
i nver s®. Mai s | etal rap@@entdut unmé compdréisdry éntreosecteurs, céaigae
subsister des doutes quant ~ | dexisten®e Dlédauunt rleis
®t udes, comparant un m°me secteur dans diff ®rent ¢
degré de concurrence, concluent®mstat i quement que | a concurrence st
| 6i ndustri e duUniteadwa Etatdinui SRoay adlameant age | anc® doin
durantl?gs périodes ou la concurrence était plus vive (celles ou le tabac ne faisaitpas j et do6éun mo
nationalj”.

Mais sbében tenir 7 | 6innovation serait tr s r®dl
| 6efficience des entreprises, i y a cel ui guobel
Lountion selon | aquelle une plus Vvive concurrenc:
doefforts pouemm@liaoimi des inefficiecnaeXi» a été reforindée en théorie
®conomigue sous | dangéantdesdd nicdoemtti eprsi sdee.s Q@n r &
plusieurs mécanism® q u i se rattachent tous ° | 6i d®e que
facile pour |l es actionnaires dbébune entramgrdésse de
dirigeant s. Par exempl e, sur un march® tr s co
essentiellement de la différence entre ses propres codts (corrigés de la qualité) et ceux de ses concurrentes.
Subordonner la rémunération aux bénédis e st donc rationnel sur ce
r®compense ainsi | 6ef fort plut?tt que | a chance.
bénéfices sont surtout fonction des chocs sur la demande et sur les colts qui se produisehtedans e mb | e
du secteur, ces chocs ®tant ind®pendants de | 6ac:
concurrence, en facilitant | 6®val uation comparat:.

Cette relation positive entre larc@ ur r e n ¢ e e X a dtédabondarhnfient canfennée par les
études empiriques dans certains secteurs. Par exemple, Ng et Seabrigfit ¢20@&tyidié les transports
aériens aux Etatdnis et en Europe entre 1982 et 1995 et comparé les colts degyn@ameériennes en
fonction ddébun grand nombre de facteurs, not ammentt
elles sont en position de monopole ou de duopole. Ces auteurs concluent que lorsque cette proportion
augmente de %, les codts augentent de 26.

De méme, une étude consacrée a la Bulgarie met en lumiére certains des mécanismes par lesquels les
pressions du march® accroi $aemptroldueftfiiviit®n cd edd s
les secteurs quiontconnuunea pi de d®concentration apr s ® 6introc

Enfin, une comparai son des performances ~ | 6ex
années80 montre que les secteurs ou la concurrence intérieure était la plus {icEtteséntensité étant

57 Aghion P, Bloom N., Blundell R., Griffith R., Howitt P., 2005Gompetition and Innovation: An Inverted
U Relationship», The Quarterly Journal of Economics.

8 Pour une appréciation critique, voir Baker, «Beyond Schumpter vs. Arrow: How Innovation Fosters

Innovation», 2007.

%9 E. Zitzewitz, «Competition and Londgrun Productivity Growth in the U.K. and U.S. Tobacco Industries,
18791939, Journal of Industrial Economi¢c2003.

&0 Holmstrom (1982), Nalebuff et Stiglitz (1983).

o1 C. Ng et P. Seabright, @ompetition, Privatisationand Productive Efficiency: Evidence from the Airline

Industry», Economic Journal2001.

62 S. Djankov et B. Hoekmark Market discipline and corporate efficiency: evidence from Bulgaria

Canadian Journal of Economics, vol. 33@000.
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mesur ®e par | 6instabilit® des parts de mar ch®) C
moins vivé®. Cela infirme directement | 6un des argumen
| 6i d®e g u b e nranges ertrépgsesada la cohcareencg au niveau national, on les renforce au

ni veau mondi al . Paradoxal ement , on soOest souvent
argument , en attribuant souvent | e fapopasessa uimo nd i
manque suppos® de concurrence au Japon ayant per
gubéon vVvient do®voquer I mplique que <cette interp
incorrecte.

Au total , sobus bbescaspedt sede | 6efficience des
syst®mati quement dans | e sens doébune relation posi
di mi nut i on dXesentbl@ joueeun fgrand roke Kansece mécas me , i néy a auc
consi d®r er gue |l a concurrence est uni quement i mp

secteurs de haute technologie, alors que les pays en développement devraient privilégier le rattrapage et
utiliser les techologies préexistantes, sans que la concurrence soit alors un élément important. Au
contraire, la concurrence semble jouer un grand role aussi bien dans les secteurs qui innovent et font appel
aux technologies de pointe que dans les autres secteurs.

6. Conclusion: y a-t-il conflit entre la politique industrielle et la politique de la concurrence?

la lumi re des donn®es empiriques qubdéon vVvieni
itique industriell e s oalapolitiua ndusirieleé nesdaitrpasiawis c ar
e ne doit pas favoriser | esellenedadtegs sélectienserlesn p |
gagnants, mais cr ®er | e s;elkaedditpasirccompenserriesdaritscneas ~ | 0
comporter des mécanismes de surveillance prenant en compte la performance sur le marché. Autrement dit,
mal gr® |l es difficult®s qudon rencontre pour <cara
doune politidguwe inreduwstnrsiial Iree aqautéel | e doit consi s
les aidet.

Cdest pour quoi l a politigue industrielle et | a
contradictoires qubéon | e cr ceiestunsmoyew affinace de leraédigra | i t i
un grand nombre des préoccupations qui ont suscité traditionnellement des mesures industrielles
interventionnistes, et les instruments nécessaires pour régler les probléemes que la politique de la

concurrence nepeu®rs oudr e (not amment l orsqudi l sbagit de |
sectorielles et |l es externalit®s doéoaggl om®r ati on)
concurrence.

Toutefois, il peut y avoir certaines tensions dansdomaine |l e traitement des ¢

dans le cadre du contrble des fusions. La politique de contrbéle des fusions étant axée dans la plupart des
pays sur le bietre des consommateurs, les autorités de la concurrence ne doivent prendrpteresom

synergi es cr ®®e s par la fusion que si on peut
suffisamment solides et si on peut sbdédattendre °
degré suffisant pour compenser les haussgsidé x susceptibles de r®sulter
de mar c h®. Dans |l a pratique, avec ce crit re, i
| 6autorisation doébune fusion pour des mouird gas qui
| 6interdiction de fusions qui seraient tr s b®n®f

légitimes de politique industrielle. Cette question est néanmoins relativement nouvelle dans la plupart des

&3 Sakakibara, Mariko, et Michael E. PortertCempeting at Home to Win Abroad: Evidence from Japanese
History », The Review of Economics and Statistiak 83(2), 2001.
o4 Voir, par exemple, Rodrik (2004).
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cas; par exemple,lessyrei es ne sont prises en compte dans | 6L
point, la politigue de | a concurrence pourrait d

objectifs de politique industrielle.
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CANADA

This paper provides an overview of Canadabds con
to relate to the debate on national champioms particular, we consider the Canadian merger review
analytical framework and its interface with the public debate regarding domestic mergers. We also
describe some of Canadads <current industrial pol
businesses. Specifically, we discuss the current rules governing ownership restrictions in the airline and
telecommunication industries.

National Champions

As elsewhere, Canadians want to see their companies achieve success on the world stage and become
gl obal | eader s. The term finational championodo ca
renowned companies that are efficient and globally diversified and inspire national pride. To others, it
means the creation of domestic monopolies at ékpense of domestic consumers and businesses.
Competition drives innovation, investment and, ultimately, the production oftestetl companies ready
to compete in a rough and tumble world. This was management expert Michael Porter's observation many

year s ago and it remains valid today: Afcreating
international competitive advantage. Companies that do not face significant competition at home are less
l i kely to succeed internationally. o

Furthermore,atte Compet i ti on Bureau (the fAiBureauod) has

Domestic monopolies or nearonopolies, meanwhile, harm not only the Canadian economy, but
also individual businesses and consumers in Canada, who may be forced to pay higher prices for
the goods and sewés of companies not facing domestic competition.

The OECDO6s Assessment of Certain I ndustrial Pol i c

As in most countries, there is, in Canada, legislation that restricts ownership or investment in certain
industries. In some cases, legislation places direct restrictions on foreign ownership to ensure that such
businesses do not fall under the control of-@@madians. In other cases, the restrictions limit the degree
to which any investor may hold more than a pribed percentage of the business in question.

In 2006 and 2007, the OECD undertook both couspscific studies and countopmparative
studied assessing the openness of various economies to foreign direct investment. Among the conclusions

! See, for example, M. Porter, The Conifpet Advantage of Nations (MacMillan Press, 1990) at 662.

2 Canadian worlebeaters? Not without competition, Globe & Mail, page B2, Sheridan Scott, January 21,

2008

See Organisation of Economic Cooperation and Development (OECD), Economic Policnd&k€&foing

for Growth 2007, Paris, 2007, p. 144, available for purchase online at:
http://www.oecd.org/document/8/0,3343,en_2649 37443 37882632 1 1 1 37443,00.htdee also

Organigt i on of Economic Cooperation and Devel opme
Restrictiveness Index: Revision and Extension to More Economies, OECD Working Papers on
International Investment, Paris, 2006, online latp://www.oecd.org/dataoecd/4/36/37818075.pdf
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ofthese sudi es was an opinion that t h e -speribicnpoliciesc c on
restricting foreign investment have had significant negative implications for the productivity of the
industry and the economic performance of the economy as a whole.

The OECD, in its studies, recognises the importance of FDI as a source for importing new
technologies, management practices and sector specific-tkoawbetween countries. This, in turn,
intensifies domestic competitive pressures by spurring doméstls to adopt best practices and staifte
theart technol ogi es. One conclusion of the OECD©OGS
productivity growth ratdoetween 1995 anPl003 by three quarters of one percent annually had it amended
its regulations that restrained competition to conform to the least restrictive regulations of other OECD
countried. With respect to FDI restrictions, according to the OECD, reducing them to the level that is the
least restrictive of competition (of all jedictions studied) would increase employment and provide a
strong impulse to labour productivity growth

Canadads Study of Competition and Foreign Direct

In response to the challenges Canada faces with respect to improving its coenpktitive
performance, in June, 2007 the federal government appointed a task force of leading business experts, the
Competition Policy Review Panel, with the mandate to review Canada's competition policies and its
framework for foreign investment poli@nd to make recommendations to the Government of Canada for
making Canada more competitive in an increasingly global marketplas part of its work, the Panel
considered whether Canadadbdés policies regencedi ng me
so-called Canadian national champions. As part of its public consultation process, third parties were
invited to make submissions regarding this and a
performance internationally.

In their sibbmissions, some parties raised specific concerns regarding the manner in which Canada
applies the merger provisions in the case of domestic mergers, taking the view that the Bureau is impeding
the growth of Canadian compariies

In its final report, thePanel fully endorsed the benefits of competition and competitive markets and
rejected government policies that legislate or otherwise protect Canadian control:

While we have many global success stories, Canada has also witnessed the loss of some of our
mod iconic firms. Our Panel was formed at a time when the debate over the hollowing out of
Canada was at its peak. Indeed, we ourselves share the feelings of disappointment and loss when
a notable Canadian firm is acquired by a foreign company.

4 I bi d), OECDG6s FDI Regul atory Restrictiveness | ndex:
° I bi d), OECD6s FDI Regul at o rayd ERensian to Maoré Ecanenties 3. 4501 nd e x :

The Competition Policy Review Panel released a consultation paper in October 2007 and issued its final
report., entitled fACompete to Wino, in June 2008.
http://www.ic.gc.cal/eic/site/cprgepmc.nsf/eng/home

See, for example, From Common Sense to Bold Ambition, Moving Canada Forward on the Global Stage,
Canadian Council of Chief Executives, Sufsion to the Competition Policy Review Panel, January 2008,

p. 17. AEven as the process of consolidation h.
competition policy has appeared to reflect a bias against domestic mergers and acquiséioreyifBile

result has been a series of foreign takeovers.o
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In our consuktion paper, we asked Canadians whether domestic control and ownership was
i mportant to Canadabs economic prospects and

For our part, we believe that competitive, Canadiased firms are important. We ateadfast
in our belief that Canadian ownership of our firms is valuable. But we do not believe that the best
way to ensure Canadian controtlisough legislatioror imposing other protections.

We believe that the best way to ensure we create and suosi@iitCanadian champions is by
ensuring that our policies, laws and regulations are the right ones to facilitate growth. Given the
right conditions, the dynamism, talent and ambition of Canadians will rise to the fore. We will
have more Canadian firms contipg globallyand winning globall.

regards to the Competition Act speci ficze
aIIy as both modern and flexible and,

Wi
t ation
adadmpetv e Addressirgshe spécific issue of merger review, the Panel noted:

t h
i n rn
t o an
Merger review is a key activity conducted by the Competition Bureau that has a substantial
impact on the competitiveness and scale of Canadian industry. Most transactioggewed on

a timely basis as posing no competition concerns and very few transactions require merger
remedies.

Overall, the Panel is satisfied that substantive merger provisions are generally modern,
compatible with the laws of our major trading pars and appropriate for the Canadian
economy®’

I ncluded in the Panel 6s recommendati ons wer e
outmoded or ineffective provisions of the Competition Act. InRakof 2008, the Government of Canada
announcedd i ntention to proceed with |l egislation to
laws and implement many of the recommendations of the Competition Policy Review Panel. In legislation
tabled in the House of Commons on February 6, 2009, the Gowetrnimeoduced a package of
amendments to both the Competition Act and the Investment Canatfa Act.

The Interface between Competition Policy and National Industrial Policy

As noted above, during the Panel d8s r enadiaaw, mu
companies to emerge and succeed internationally
review regime. Of course, the Canadian Competition Act does not impede the emergence of national
champions through superior competitive performanaéth respect to merger transactions in Canada, the
Bureau has a statutory obligation to review proposed merger transactions to ensure that the merger does
not result in a substantial lessening or prevention of competition.

Like the antitrust mergerreyiw  r egi mes of iits major trading par
the nationality of the merging parties into account. Rather, it examines whether Canadian consumers and

Id Supranote 6, Compete to Win, p. 104.
Id Supranote 6, p. 53

10

Id Supranote 6, pp. 556

1 Bill C-10, An Act to implement certain provisions of the budget tabled in Parliament on Jaiiu2609

and related fiscal measures,
http://www?2.parl.gc.ca/HousePublications/Publication.aspx?Docld=3656090&Language=e&Mode=1
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businesses will continue to benefit from a competitive market if the mergempleted. This includes
asking such questions as fAWhere can Canadian con
products?0 and AWl I Canadian consumers and busi
foll owi ng t heincoetnasyte the?view that thesmeiiging companies often bring to the table,
which naturally focuses on their immediate business interests; namely, how the merger will help the
company develop and expand the markets for their products. That can ifdudahancement of an

ability to exercise market powervhat the Bureau must ensure is not substantial.

As a result of the approach required by statute, a more thorough review will typically be necessary
whenever a merger involves two parties, eitherifpreor domestic, that supply the same Canadian
market(s), particularly if the market(s) are highly concentrated and difficult for new competitors to enter.
The reality is that, because financial investors or foreign competitors entering Canadian mayketisen
no competition issues (owing to the f anergenrttheyey do
can often benefit from an expedited review. The same is true for Canadian firms competing for an
acquisition with foreign firms who may bmore concentrated in the particular local markets affected.
Finally, where the markets are continental or worldwide, rarely do any proposed mergers between even
two very significant Canadian players raise concerns.

In the submissions to the Panel, there r e t wo princi pal criticisms
review process with respect to the issue of the emergence of national champions. The first was that
geographic markets are defined too narrowly, given the global nature of the marketplaceccohidevgas
that the Bureau does not understand the need of merging parties to achieve the size necessary to compete
internationally. I n response, it is important t |
Act; namely, to ensure that Catian businesses and consumers are able to benefit from a competitive
marketplace, whether they buy from local, national or international companies.

The Relevant Geographic Markets Criticism:

Turning to the first criticism; namely that the Bureau puts esoparties (particularly
domesticallypbased merging parties) at a disadvantage because of its approach to defining
geographic markets.

In this regard, the Bureau is diligent in approaching the issue of geographic market definition
from a disciplined analidal perspective. To suggest the Bureau is insensitive to the fact many
markets are broader than Canada ignores the facts. There are many examples where a merger has
been cleared based on a geographic market that is broader than Canada, includingmibegers
mining, steel, upstream oil and gas, and certain chemical industries. For example, in its review of
Mittal Steel ds acquisition of Arcel or SA, t h
Canada in that case, North American in scope. laigjuestion of evidence from the market in

the specific case as to where, from an antitrust perspective, the contours of the geographic market
should be drawn.

Similarly, as part of its assessment, Canada always accounts for the role of foreign competitors.
For example, in the Bureauds analysis of the
an important and offsetting factor that would limit the ability of manufacturers to increase prices
for Canadian consumers in an anticompetitive way. Whatritiesdgnore is that, while a merger

may involve firms that operate globally, it may raise concerns in local markets within Canada.
For example, local upstream markets may raise issues notwithstanding the downstream market
may be continental or even wdwide. A recent example where markets were logalthe sense

of provincial- was the acquisition of ICI by Akzo Nobel. In that case, both the merging firms
supplied paint and other products in various jurisdictions worldwide. However, owing to, among
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other things, strong local preferences and barriers resulting from loyalty programs, the Bureau
was concerned that the merger would substantially lessen competition in Quebec, where the
parties were two of the leading suppliers of paint. The remedy w#sed to preserving
competition in Quebec by requiring the merging parties to divest of certain brands sold in
Quebec.

Scale Necessary to Compét&he Efficiency Criticism:

With respect to the second criticism, that the Bureau does not understameédh®mparties to

achieve the scale necessary to compete in the global marketplace, there are two principal
responses. First, preferring local Canadian companies by allowing them to consolidate
irrespective of the effect on Canadian consumers is contrasy t he Bur eauds man
event, the evidence is clear that companies not forced to compete at home do not thrive in global
markets. Second, the Canadian Competition Act has an explicit statutory exception for
transactions that are likely to generajains in efficiency. In 1986, Parliament enacted an
efficiency exception in section 96 of the Act. Pursuant to this exception, a merger that would
likely result in a substantial prevention or lessening of competition will be allowed if the merger

is likely to bring about gains in efficiency that will be greater than and offset thecangietitive

ef fects. As such, Canadads merger provision
arising out of such mergets!?® In this regard, Canada currentips one of the most receptive

regimes internationally for the consideration of efficiency claims in merger review.
Consequently, even in the small number of cases where it is found that the merger will lessen
competition substantially, it is always opém the parties to argue that an agimpetitive
transaction should be cleared in light of the efficiencies it will bring to the Canadian economy.

It is worth noting in this regard that the number of mergers that the Bureau challenges is very
small. Morever, the reasons the Bureau does not challenge the vast majority of mergers is owing
to factors other than the efficiencies exception. Specifically, the Bureau concludes, following a
rigorous and economic analysis, that no substantial lessening or waveh competition is

likely to result from the merger. This can be owing to, among other considerations, the fact that
sufficient competition will remain in affected markets following the merger, or that low barriers
to entry allow for sufficient poteial competition, either of which will prevent the exercise of
market power. Accordingly, while there is an explicit statutory efficiencies provision, to date
few firms have needed to take advantage of this provi§ion.

12 The test usedybthe Bureau is whether a substantial lessening or prevention of competition will result from

the merger. This refers to the ability of the merged parties to exercise market power, which is generally
viewed as the ability to profitably raise price or athise restrict competition without fear of competitive
reaction. The test extends beyond pricing and can include suemametary aspects of competition as
restricting output, quality, variety, service, advertising, innovation and other dimensionsptitm.

13 In general, the categories of efficiencies that will be considered include technical (productive) efficiency

(the creation of a given volume of output at the lowest possible resource cost); and dynamic efficiency (the
optimal introduction of aw products and production processes over time).

14 The Superior Propane case in 2003 (Canada (The Commissioner of Competition) v. Superior Propane Inc.,

[ 2003] 3 F.C. 529 (C.A.), affég (2002), 18 C.P.R
fol l owing [2001] 3 F.C. 185 (C. A.), revdédg (2000),
which the Competition Tribunal and the courts have applied the efficiencies exception in the Competition

Act. The efficiencies exception was first invek in Canada (Director of Investigation and Research) v.
Hillsdown Holdings (Canada) Ltd. (1992). In this case, the exception was moot; since the Competition
Tribunal found that the merger did not substantially lessen or prevent competition. The excaptadso

been mentioned (but not applied) in four other Tribunal cases, namely: Canada (Director of Investigation
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In its submission to the Competitigho | i cy Revi ew Panel , the Bureau
position regarding the interface between merger review and the evolution of national champions be as
follows:

1 The efficiencies exception in the Competition Act provides a mechanism through winsh fi
can grow to an efficient scale, even at the expense of competition in Canada. This approach
requires that firms that are proposing an otherwise harmful merger bring forward credible and
convincing evidence of the anticipated efficiency gains, ratlzer thlying solely on arguments.

1 Although the existing Canadian approach to balancing efficiencies againsbrmetitive harm
may be complex in some cases, it is based on principled and objective criteria that allow firms to
grow to scale by achievinthe efficiencies necessary to compete at home and abroad. It is
applied through an independent, transparent legal process before the Competition Tribunal.

1 In contrast, the introduction of a brehdsed public interest test as part of any merger review
process risks the possibility that decisions will not be made with proper regard to evidence or
sound economic principles. The complexity inherent in public interest analysis can run the risk
of greater delay and could even prevent potentiallycprpetitive transactions. Moreover,
where benefits are concentrated and costs are diffuse, it is possible for narrow groups that stand
to benefit from public interest reviews to enrich themselves at the expense of others.

1 The challenge for any government is to jidpolicies that will enhance the economic benefits
flowing from an open economy and the benefits of deregulation, while resisting the call from
some to retreat to protectionism for certain industries at the expense of other domestic businesses
and individual consumers. Adopting policies that favour protectionism increase the opportunity
and ability of firms in protected industries to exercise market power by raising or maintaining
prices above competitive levels. The implication of such policies is difisa the global
competitiveness of any other domestic industry th&sapon the products or services produced
by the secalled national champion.

1 Where public interest merger reviews are deemed necessary, they should be based on clearly
identified public interest criteria, conducted by an independent body in a transparent manner,
based on fact and evidence (as opposed to argument and private interest). Furthermore, the
weighing of this evidence should be based on a standard that requires pulfiis bemtearly
outweigh any potential harm to competition that may result from the proposed transaction.

Specific Sectoral Restrictions in Canada
The Bureau frequently considers the issue of i

economy,either as a feature of its enforcement activities under the Act or in its role as an advocate of
competition policy before various legislative and regulatory bodies.

and Research) v. Air Canada (1988)(the Tribunal observed that section 96 had to be interpreted in light of
section 1.1); Canada (Director lnivestigation and Research) v. Imperial Oil Limited (1989) (the Tribunal
commented on the quantum of claimed efficiency gains); Director of Investigation and Research v.
Canadian Pacific Ltd. (1997) (request for particulars relating to efficiencies); Gordmissioner of
Competition v. Canadian Waste Services Holdings Inc. (2001) (efficiency arguments rejected as
speculative at the remedy stage). See Competition Bureau, Treatment of Efficiencies in the Competition
Act: Consultation Paper (September 2004at 2, online: http://www.ic.gc.ca/epic/site/cb
bc.nsf/len/01602e.html. See also, Report of the Advisory Panel, supra note 23 p. 21, footnote 3, online:
http://www.competibnbureau.gc.ca/epic/site/cb bc.nsf/en/01954e.html
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When undertaking any competitive effects analysis under the Act, among the factorsr¢he B

considers is the presence of barriers to entry into a market for prospective competitors. Barriers can take
many forms, ranging from regulatory restrictions, including sectoral restrictions, to sunk costs that cannot

be recovered. As was noted m¢ Competition Policy Review Panel 0
regimes and ownership restrictions constitute barriers to entry to many markets in €anada.

Airlines

The Canada Transportation Atprovides that each Canadian airline must be at &8t owned or

otherwise controlled by Canadians, and that only a Canadian may obtain a licence to operate. "Canadian” is
defined as:

a Canadian citizen or a permanent resident within the meaning of subsection 2(1) of the
Immigration and Refugee Protectiokct, a government in Canada or an agent of such a
government or a corporation or other entity that is incorporated or formed under the laws of
Canada or a province, that is controlled in fact by Canadians and of which at least-Begenty
per cent, or sutlesser percentage as the Governor in Council may by regulation specify, of the
voting interests are owned and controlled by Canadfans.

In addition, the Air Canada Public Participation Act e qui r e s t hat Air Can

continuance:

contain povisions imposing constraints on the issue, transfer and ownership, including joint
ownership, of voting shares of the Corporation to prevent-residents from holding,
beneficially owning or controlling, directly or indirectly, otherwise than by wayeotisty only,

in the aggregate voting shares to which are attached more than 25%, or any higher percentage
that the Governor in Council may by regulation specify, of the votes that may ordinarily be cast
to elect (ljgirectors of the Corporation, other thategsdhat may be so cast by or on behalf of the
Minister.

In Canada, the presence of foreign ownership restrictions was a significant factor in the restructuring

of the Canadian airline industry in 1999. As a result of these restrictions, Air Canade@methe only

viable acquirer of Canadian Airlines and became the largest domestic carrier in the immediate period
following the merger, although it subsequently sought bankruptcy protection to restructure its operations.
Nonetheless, the restrictionaue not prevented the emergence of WestJet as a second national carrier.

As the Bureau noted in its submission to the Competition Policy Review Panel, it supports a number

of measures that would result in the reduction or elimination of foreign owneesttifctions on Canadian
air carrier®’. There does not appear to be any compelling economic reason why the air transportation

15

16

17

18

19

20

See, for example, the Panel s comments noted above
S.C. 1996, c. 10

Id., s. 55(1).

R.S.C. 1985, c. @5 (4th Supp.)

Idem, s. 6(1)(b).

Submission to the Competition PoliReview Panel by the Commissioner of Competition, January 11,
2008, p.13.

http://www.ic.gc.ca/eic/site/cpfp
gepnt.nsf/vwapj/commissioner_competition_bureau.pdf/$FILE/commissioner_competition_bureau.pdf
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sector should continue to have such restrictions. The Bureau recognises that the elimination of all
ownership restrictions mayohbe feasible under current bilateral air agreements that require domestic air
carriers to be substantially owned and controlled by their government or home country nationals.
Accordingly, as a first step, the Bureau supports increasing the limit ogrfareinership of voting shares

in Canadian air carriers from the current 25 percent to 49.9 percent. The airline industry is capital
intensive. New entrants, as well as established players, would benefit from the greater access to foreign
capital through beralised ownership rules.

In respect of domestic routes, the Bureau has also voiced its support for permitting the entry of wholly
foreign owned carriers that only serve routes within Canada. Such an approach has been successfully
adopted in Australia. Wsuant to such a policy, foreign carriers could draw upon their knowledge and
expertise to establish newomwmlperaaionser sa cCawmlad aal
feed traffic beyond the major international gateways thereby allowimgnational carriers to serve a
greater number of routes to and from Canada.

The Bureau also supports cabotage. Cabotage refers to the right of a foreign carrier to operate within
the domestic borders of another country. Canada, like most countriespatgaesrmit cabotage. This
prohibits, for example, a carrier such as Air France serving the-Rasito route, from picking up
additional passengers in Toronto and continuing a flight service to Vancouver. Permitting foreign air
carriers to provide serses between points in Canada has the potential to further promote competition on
routes within Canada.

As part of its review, the Competition Policy Review Panel commented on the issues surrounding
ownership restrictions in the airline industry and recomuhed that the Minister of Transport increase the
limit on foreign ownership to 49% of voting equity, on a reciprocal basis, through bilateral negotiations
with other countries. The Panel also recommended that the Minister indicate whether he wouldde will
to accept foreigtowned Canadiaincorporated domestic air carriers by December, 2009. The Panel urged
the Minister to complete an Open Skies agreement with the European Union as soon as’pdssie.
regard, Canada recently concluded negotiatioith the European Union (EU) on a comprehensive air
transport agreement that will open access to all 27 Member States for Canadian carriers and all points in
Canada for EU carriers. We anticipate that consumers and air dependant industries wilfroemefie
additional flexibility provided by this new agreement.

Telecommunications

Canada continues to have foreign ownership restrictions on domestic telecommunications
undertakings. In that sector, n@anadians cannot directly own more than 20% of aa@ian
telecommunications carrier and not more than 33.3% of a holding company that owns a Canadian carrier.
As a result, the combined limit on foreign direct and indirect investment in a Canadian telecommunications
carrier is capped at 46.7%. The Telecomiuations Act® provides that only a Canadian carrier that is a
Canadiarowned and controlled corporation incorporated or continued under the laws of Canada or a
province may own or operate a transmission facility to provide telecommunications servides to t
public? A corporation is Canadiaowned and controlled if: (i) not less than 80% of the members of its
board of directors are individual Canadians; (ii) Canadians beneficially own, directly or indirectly, in the
aggregate and otherwise than by waysoe cur i t vy, not |l ess than 80% of
outstanding voting shares; and (iii) the corporation is not otherwise controlled by persons that are not

2 Id Supranote 6, Recommendations 7, 8 & 9, p. 42

2 S.C. 1993, c. 38.
B Id., s. 16(1).
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Canadiar®. A Canadian is defined in the Canadian Telecommunications Common Carrier Dpvaecs
Control Regulatiorfs as follows:

1 a Canadian citizen or permanent resident;

9 a corporation without share capital where a majority of its directors or officers are appointed or
designated by a federal or provincial government;

1 a corporation in which &adians beneficially own and control, in the aggregate and otherwise
than by way of security, not less than tttards of the issued and outstanding voting shares, and
which is not otherwise controlled by n@anadians;

9 atrust in which Canadians havet fess than twahirds of the beneficial interest and of which a
majority of the trustees are Canadian; and

1 a partnership in which Canadian partners beneficially own and control not less than two third of
the beneficial interest and which is not othervagsatrolled by norCanadiang®

In 2006, an expert panel struck by the gover nme
regulatory framework, the Telecommunications Policy Review Panel (the TPRP), recommended that
restrictions on foreign invesent in telecommunications service providers be liberdiise@ihis position
was supported by many of the parties that partic
urged Canada to eliminate foreign ownership restrictions in telecommuniéatmms has argued the
negative effects of foreign investment restrictions on the cost of capital and on competition more generally.

In the Bureauds Vview, f or e i-bgsed tdesamemungdtionp carrieess t r i
are no longer necessaryharmonise Canadian policy with that of our global trading partners. By limiting
potenti al entry in the telecommunications market

competitive discipline that the threat of entry can provide. Maedkiese restrictions slow the realisation

of the benefits to open competition for consumers and business supplied by these markets. Telecom is a
key enabler in many other sectors of the economy and, as such, its impact on innovation and
competitivenesss seen nationwide.

With respect to companies that previously only distributed broadcast signals but can now take
advantage of technical advances to enter into competition with faeidssd telecommunications
carriers, it i s t HoeeignBinvesenantl @wels forithese cdrporatipns shbuéd be
consistent with those applicable to the telecommunications carriers. Regardless of technology, all carriers
should enjoy the same access to capital and be bound by the same ownership rulappraaih will

2 Id., s. 16(3).
% SOR/94667.
% Id., s. 2.

2 The Telecommunicationsoficy Review Panel, Telecommunications Policy Review Panel, Final Report,

(Ottawa: Publishing and Depository Services Public Works and Government Services Canada, 2006) at 11
25. Online: http://www.telecomreview.ca/epic/site/tpgecrt.nsf/en/rx00073e.html The TPRP was
formed in April, 2005 with the mandate to conduct a review of Canada's telecommunications policy and
regulatory framework and made recommendations ontbawnake it a model of 21st century regulation. It
issued its Final Report in March, 2006.

3 Id. supranote 6, p. 8.
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ensure that broadcasting distribution undertakings are not placed at an unfair competitive disadvantage vis
avis telecommunications companies, given that both compete irshiggd access and telephony.

The Competition Policy Review Panelopded the earlier recommendation from the TPRP noted
above, namely, that the federal government should adopt-ph®ased approach to foreign participation in
the telecommunications and broadcast industry. In the first phase, according to the Panelmdatioome
the Minister of Industry should amend the Telecommunications Act to allow foreign companies to
establish a new telecommunications business in Canada or to acquire an existing telecommunications
company with a market share of up to 10 percent eftdhecommunications market in Canada. In the
second phase, following a review of broadcasting and cultural policies including foreign investment,
telecommunications and broadcasting foreign investment restrictions should be liberalised in a manner that
is competitively neutral for telecommunications and broadcasting comganies.

Conclusion

Champion companies should emerge as the result of their superior competitive performance and
market forces. There are significant risks of picking and promoting plartiirms by exempting firms or
industries from gener al competition |l aws or allo
other than competitive effects and economic efficiency. Moreover, protecting domestic firms from foreign
competition orother preferential treatment is harmful to the productivity of the domestic economy and the
competitiveness of Canadian industries that, in many cases, depend on these firms for essential inputs into
their businesses. In that regard, the Governmentoh@ma has st ated t hat A[ 1 ]n
that we have strong and effective regulations to protect people and enhance our quality of life, while
minimising regulations that are unnecessary or that put Canada at a significant competitive
disadvantage®®

2 Id. supranote 6, Recommendation 11 at p. 49.

% Department of Finance Canada, Advantage Canada Building a Strong Economy for Carz@fiéhsi(

78, online:http://www.fin.gc.ca/ec2006/pdf/plane.pdf
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FRANCE!?

Until about the early 1990s, industrial policy could still be defined as an instrument of economic
policy wielded by government with tre@m of promoting certain sectors of activity for reasons of national
independence, technological autonomy or regional baldhedactq for over 15 years now the French
government's main priority on the industrial front has been to encourage innowtien than any
particular sector, even if that has meant promoting the most promising generic technologies, especially the
knowledgebased society and ICT, health and biotechnqlomterials and nanotechnologies.

Likewise, industrial policy can no longére simply defined as all vertical policies as opposed to
crosscutting policies, such as competition policy. Innovation policies are broadly-autissy, as are
policies relating to intellectual property, businesgnted higher education, entreprenéigsthe small
business environment, design, the adaptation of the productive system to geopolitical changes in world
demand, sustainable development and the green industries needed to reduce greenhouses gases, busines:
tax breaks, etc.

Vertical policies & not therefore structural policies designed to influence industrial rationalisation
and concentration and concerned merely to coordinate the different players within the same sector, as in
the 1970s. To give an example, industries as "traditional" abrgtking advance not by "coordinating the
different players within the same sector" but through a combination of the gradual percolation of
technologies from outside the industry, such as ICT, and the spread of new technologies in ferrous
materials in otheindustries (special steels in camaking, building, the railways, shipbuilding, etc.) in
partnership with them.

Industrial policy objectives may sometimes involve forming or developing large groups supported by
the state. These are national, or in soa®es European champions, as we shall see in SedBahwhen
concentration in a given industry is relatively high, the question arises of the link between increased value
resulting from size and concentration and the drawbacks resulting from less itompé@tis is
compounded by the now constant issue of relevant markets on a global scale and the regional strategies of
various major players, typically the US, the EU and China.

It is important not to give in to the temptation of economic nationalisithiawe is no reason to be
dogmatic either. When there is a limited number of operators, especially at European level, and the same
applies in the United States or China, with laws that favour those operators, sometimes in a discriminatory
fashion in relabn to WTO rules (as is patently the case with TRIMs in China, for example), it is essential
to have a genuine capacity for negotiation in order to reduce the main distortions of competition at the
level where they occur. In very many cases, that now nmegagisbal level. It may involve concentrations
on a continental scale or, in some cases involving a defence element in particular, on a smaller scale. The
issue then is to ensure that the framing of industrial policy and competition policy is sufficientil
fashion for them to be implemented in a complementary way to ensure greater competitiveness and overall
efficiency. This will be the subject of Section II.

! This paper is inspired by the competition workshops organised by DGC@®RHFrénch competition

watchdog) on 20 April 2005 on thalgect of national champions and competition law.
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1. What is a champion?
1.1. How the idea of champions developed in France

France has a lorgfanding tradition of central support for industry that dates back at least as far as the
royal manufactories, private enterprises under royal control granted privileges in return. An industrial
policy is entirely consistent with the existence of privetéerprise, as the industrial revolutions in Europe,
North America and Asia have shown. The wave of nationalisations during the 1930s in reaction to the
Great Depression and then in the pmat period (194%0) can also be regarded as reflecting
governmetis desire to create big national firms under the aegis and direct control of the state alongside a
larger private sector. It was thus suppigle policies, not Keynesian demamidented policies, that
endowed France with largeeale networks for postar reconstruction.

The French tradition from the start of the™1€ntury until the early 1960s and beyond, if the
political narrative is to be believddhas consistently been to take the side of Davids against Goliaths, as in
the retail sector. Laws wemmssed in the f9century to defend small shopkeepers against "chain stores"
and were stepped up under the Popular Front (B83@&gainst "dollar stores".

The policy of "national champions" has had two main strands.

1 The "de Gaulle" strand
This is the gand of the great industrial and technological projects of the 1960s and 70, almost all
in the hands of a public firm or group, which resulted in the creation of Concorde during the
presidency of Charles de Gaulle, then of Airbus under Georges Pompidbuthan
telecommunications plan under Valéry Giscard d'Estaing.

1 The "New Society" strand during the Pompidou presidency
This strand involved State support for concentrations in the private sector, which either attracted
benevolent attention (especially inetfiorm of tax sweeteners) or sprang from a desire not to
hinder firms' growth, even after the adoption of merger control legislation (A806 Of 19 July
1977).

The Conseil d'Etatinitially lent its weight to the idea that it can be in the general istei@
concentrate state support on a single firm. In a judgment of 29 June Q@klicat de la raffinerie de
soufre francais€Rec. p.377), it held that the administration can grant preferential terms to a single firm
"when it deems it to be in the natarinterest to favour the expansion of a given firm".

In another even more significant case, involving two French companies competing with each other to
sell equipment for sugar refineries on San Domingo, the French government deliberately thwarted the
efforts of one firm and favoured the other so that it could be competitive against rival foreign firms: "The
investigation shows that competition between the two French groups in the face of offers from third
countries was likely to be detrimental to Frenafeiests; the measures about which the plaintiff complains
were therefore justified by the general interest” (CE 13 July 1963, Aureille, RDP 1964 p.205).

The case law also meant, for example, that no obstacle was placed in the way of the development of
the EIf brand, deliberately encouraged by the French government. A decree had been issued restricting the
expansion of oil firms already operating in France, stating that no new petrol station could be created
within 40 kilometres of another petrol stationtbé same brand. An appeal by Shell was dismissed on the
grounds that a law dating back to 1928, which governed the importation of oil products and the
requirement to constitute reserves, allowed the regulatory authority to regulate all aspects ofmsuch fir
business (CE 19 June 196t¢ des pétroles Shell Berre et autieec.334; RDP 1964 p. 10t®nc.Mme
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Questiaux; D. 1964 J. p. 438 note A. de Laubadére). Commentators on the judgment were not slow to point
out that this conclusion gave a certain camnfo the industrial policy of the day.

1.2. Current practices and rules relating to the protection of national interests

Some practices and rules favour the defence of national interests, but nowadays competition policy
served by industrial policy has tmly given way to industrial policy channelled by competition law.
However, that does not mean that industrial policy and competition policy are in conflict: industry prospers
through and draws strength from competition, and in Schumpeterian theory iaidqusicy as a whole
includes competition issues. In fact, industrial policy may be said to be one of the main motive forces
behind the very existence of competition (see e.g. the 2000 CAE report on industrial policies in Europe,
Lorenzi, Cohen et al.).

1.2.1. The defence of national interests channelled by Community competition law

The control exercised by the European Community concerns compliance with the principles of non
discrimination and proportionality: it does not rule out all protection of celegitimate national interests.
In fact, some provisions of Community law allow for the defence of such interests.

In France, Article L. 154 | of the Monetary and Financial Code states that "Prior authorisation by
the minister of the economy is required any foreign investment in an activity in France which, even on
an occasional basis, involves the exercise of public authority or falls within one of the following domains:
a) Activities liable to be detrimental to public order, public safety or ttexdats of national defence; b)
Research into and the production and marketing of weapons, munitions and explosives".

A decree of 31 December 2005, codified at Articles R1%8 R.1535 and adopted on the basis of
that article, gives a list of strategiectors to be protected from foreign investment. The list includes seven
sectors if the investment stems from an EU country (private security, communications interception
equipment, data security, dusde goods and technologies, etc.) and eleven settbesinvestment stems
from a third country (cryptology, research into and production of weapons and explosives, studies and
procurement for the defence ministry, etc.).

The minister of the economy can therefore seek certain guarantees from foreigrrsnwesiing to
acquire French companies in thesecalled sensitive sectors, such as assurances about thtelong
future of the activities and of industrial capacity.

Publication of this decree (no. 26@%39) on 30 December 2005 led the European Coronige
guestion whether it was consistent with the principles of the free movement of capital and the freedom of
establishment It therefore sent France a request for information on 20 January 2006, a letter of formal
notice on 4 April 2006 and a reasoneginion on 12 October 2006 to which the French government
responded on 11 December 2006, indicating that the review could result in the investment not being
blocked by asking the investor for "assurances limited solely to the establishment concernedé hasca
been brought before the European Court of Justice on the grounds of the decree. However, the issue has
still not been formally settled.

The French decree is not the only one of its kind, since other economic powers have similar rules:
1 In Germany, ceain types of foreign investment are restricted under the Foreign Trade Act of
6 May 2004 and its implementing regulations of July 2004 and September 2006. On 20 August

2008, the federal government adopted a bill extending these restrictions, undezstheeof
concerns relating to the possible actions of certain sovereign wealth funds (those of China and oil
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states in particular) in a context of falling stock prices and competitive asymmetry arising from
those countries' business law.

1 The United Statebave the Exon Florio Act, passed in 1988, amended by the Foreign Investment
and National Security Act of 2007. An implementing regulation under the Defense Production
Act of 1950 and the Foreign Investment and National Security Act was issued\wvérhter
2008. Under the WebBomerene Act of 1918, supplemented by the Export Trading Company
Act of 1982, associations of American firms engaged in expdréng exempted from US
antitrust laws, especially the ban on cartels, provided they do not hindexpbeseof their
American competitors and do not lead to price changes or practices that restrict competition on
the American market. The purpose of the legislation is therefore to favour American exporters.

1 Japan has a 1949 Foreign Trade Act, amended @2 Ehd 1998. A ministerial order of
7 September 2007 supplements the legislation and the list of sectors for which prior authorisation
is required.

1 China, above all, has 67 "strategic" sectors in which foreign investment is restricted (in particular
to minority shareholdings) and 34 in which it is prohibited. It tightened up the rules on 1 August
2008 in a discretionary manner.

1.2.2. Community rules allowing the defence of certain legitimate interests under European
Commission oversight

a) Article 21 of the Mrger Control Regulation

The enforcement of European rules is sometimes accussginoieingany political strategy in the
industrial sphere because it entails exercising strict control over the granting of state aid or ensuring that
mergers, even when thenable the formation of a "national champion”, do not lead to the creation of a
dominant position. In fact, the contradiction is not as frequent as all that and the number of cases where the
Commission prohibits a merger is still very small.

Under Articke 21 of Regulation no. 139/2004 of 20 January 2004 on the control of concentrations
between undertakings, the Commission has sole jurisdiction to take decisions relating to mergers with a
Community dimension

However, Article 21.4 states:

"Member States ay take appropriate measures to protect legitimate interests other than those
taken into consideration by this Regulation and compatible with the general principles and other
provisions of Community law

Public security, plurality of the media and prudential rules shall be regarded as legitimate
interests within the meaning of the first subparagraph

Any other public interest must be communicated to the Commission by the Member State
concerned and shall be recognised by the Commission after an assessitsenbmpatibility
with the general principles and other provisions of Community law before the measures referred

The Export Trading Company Act of 1982 relaxed the provisions of the \Webterene Act: exemption is

no longer available only to associations exclusively engaged in exporting; however, the exempiésn appl
only to exportingln addition, exporting activities include not only goods but also services and technology
transfers.
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to above may be taken. The Commission shall inform the Member State concerned of its decision
within 25 working days of that communicatioh."

This provision was also contained in the previous regulation, no. 4064/89 of 21 December 1989.

The notion of public security referred to in Article 21 is relatively broad, insofar as it includes not
only national defence and internal security but alsogbcure sourcing of a product or service of vital
importance for a country's existence (CJEC, 10 July 1@24mpus Oil Limited et al. v. Minister for
Industry and Energy et al.

"Petroleum products, because of their exceptional importance as an enegyisdhe modern
economy, are of fundamental importance for a country's existence since not only its economy but
above all its institutions, its essential public services and even the survival of its inhabitants
depend upon them. An interruption of stigp of petroleum products, with the resultant dangers

for the country's existence, could therefore seriously affect the public security that Article 36
(new Article 30) of the Treaty allows States to protect.")

Nonetheless, "public security may be rel@donly if there is a genuine and sufficiently serious threat
to a fundamental interest of society" (European CommisEi@iN v EndesaCase M. 4197, §61).

If the interests of public security or plurality of the media or prudential rules are invoked, the
Commission checks not only that there is a threat to a legitimate public interest but also that the country in
guestion complies with the principles of proportionality and -disgrimination and chooses the
objectively least restrictive measure to achitdve desired aim. If that is not the case, it may refer the
matter to the European Court of Justice on the grounds of Article 226 of the EC Treaty, having first issued
preliminary conclusions.

The Commission takes a strict line on disproportionate govetnmeasures designed to prevent
crossborder mergers, especially as a European industrial policy is gaining ground, with the idea of
"European champions".

b) Article 87 of the EC Treaty and State aid

Community policy on State aid is also designed to prevestbrtions of competition in the single
market. Governments may be responsible for restricting competition when they grant State aid to economic
operators.

Under Article 87 of the EC Treaty "any aid granted by a Member State or through State resources in
ary form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or
the production of certain goods shall, in so far as it affects trade between Member States, be incompatible
with the common market".

Any advantage graed by a State or usingd®e resources is deemed to constitute state aid when:

it confers an economic advantage on the beneficiary

1
9 itis granted selectively to certain undertakings or for the production of certain, goods
9 it could distort competition

1

it affects trade between Member States.

3 OJEC L 24 of 29 January 2004, [ 22.
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Only aid notified to the European Commission and expressly authorised by the European Union can
be exempt from this ban.

State aid is governed by three Community regulatiamsl the Commission assesses the messure
notified to it according to guidelines which, while they have no regulatory force, inform Member States of
the Commission's assessment criteria for each category of aid.

¢) From national to European champions?

In practice, ovestrict enforcement of Commutgi competition rules may prevent the emergence of
"European champions" while indirectly favouring the creation ofEoropean rivals (cf. withdrawal of
the Pechiney/Alcan merger on account of the assurances demanded by the Commission, which was
followed by the Alcan/Pechiney merger to the detriment of a major European firm).

However, the European Commission tends to understand the importance of not setting industrial
strategy and common market rules against each other in the context of a globalised economy

At a competition policy meeting between Japan and the European Union at Tokyo on 7 March 2006,
Competition CommissionédeelieKr oes decl ared: " National <champi on:c
gone. It is all about European champions, and global cloasp

In another speech the same year, she said thatlwwodsr mergers within the EU werentre likely
to create strong European groups able to win on global markets and at the same time provide better choice
and value to European industrial and daimgesonsumers” (Challenges to the Integration of the European
Market: Protectionism and Effective Competition Policy JuBe2006).

Viviane Reding, Commissioner for Information Society and Media said @&éeheontres diCercle
des EuropéensL 6 E x pon & Masch 2008 that "making Europe successful is a matter of building not
national champions but European champions, which alone offer the capacity for development to cope with
the challenges of a global economy".

This line of reasoning is not far removiedm that of national champions, insofar as it sees itself as a
defence against global competition. In her speech, talking about the need for European champions, Viviane
Reding went on to say that the common market is both "a bulwark against globahsatiardriving force
so that European firms can assert themselves as world leaders".

The logic of national or European champions is not in contradiction with competition policy. Both are
instruments of public policy that can be made to work in concertaimqte greater competitiveness. The
issue today is how to link them better.

2. The complementary nature of industrial and competition policy

2.1. The importance of industry

Industry is the main locus of technological innovation and productivity gainanltatso play a
strategic role in terms of independence and competitiveness.

Council Regulation no. 659/1999 supplemented by Commission Regulation no. 84/2004,

Courtil Regulation no. 994/98 authorising category exemptions and Commission Regulation no. 800/2008
on category exemptions,

Commission Regulation no. 1998/2006 on de minimis aid.
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2.1.1. The French example

The Beffa reportFor a New Industrial Policy summarises the essential role industry plays in
economic growth.

"Even if the share of services in the egsoty is growing, a solid manufacturing base is necessary

for a virtuous trade balance and for growth. There is still considerable demand for manufactured
goods in developed countries because it ensures their core standard of living. If the goods are not
produced domestically, they have to be bought from other countries. What services can be
exported to pay for manufactured goods bought abroad? In one scenario envisaged by some
commentators, France could become a predominantly agricultural and tourist ecbnginyg

its goods from other countries that specialise in manufacturing. This shift in specialisation
towards low valuedded sectors would make France poorer and weaken its position in
international trade

Moreover, the opposition between services andhufacturing is becoming increasingly
meaningless. Growth in services is driven mainly by business services, which are growing much
faster than private services (INSEE Premiére no. 972, June 2004). Growth in manufacturing and
growth in services should théoee be regarded as complementary and not as substitutable.

More generally, manufacturing is still one of the main drivers of the economy in terms of added
value and jobs. It exerts a powerful stimulus on the entire economy, especially through
intermediatec onsumpti on: manufacturing consumes 0O0.
of output, compared with 00.4 for services (L
should be assessed in terms that correspond to the extent of its true econongic impa
Manufacturing represented 41% of French GDP and 51% of reekédr jobs in 1998. Thus,

the fall in direct manufacturing employment is meaningful only if account is also taken of the
almost doubling of temporary employment in manufacturing in the sL29@ the extensive
outsourcing of a certain number of functions to the service sector. In addition, manufacturing has

a highly structural effect on the spread of technological innovations to the economy as a whole,
and as a result on its overall produityiv’®

2.1.2. At European level

Industry is a decisive factor in the European economy. Manufacturing accounts for 20% of total EU
output, 75% of exports and over 80% of privagetor spending on research and development (R&D).

Productivity growth is ahost twice as high in manufacturing as in the rest of the economy.
Employing nearly 50 million people in the European Union, industry also acts as a driving force through
its link with services, which are widely used by the manufacturing sector. Growghniites is also
stimulated by industrial innovatidh.

Following the European Council meeting in Lisbon in March 2000, which set itself the goal of
making the European Union "the most competitive and dynamic knowletdggsl economy in the world"
by 2010,the European Commission laid the foundations for a Community industrial policy because of the
manufacturing industry's importance in the European economy. The policy guidelines are contained in a set

Beffa report to the President of the Republioy a New Industrial PolicyLa Documentation Francaise,
2005.

JF JametThe European Union's Industrial PolicifondatiorRobertSchumanEuropean Issues no. 156
January 2006.
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of texts that include the Innovation and Competitiverf@ssnework Programmigthe Communication on
Manufacturing® the Communication on Implementing the Community Lisbon Programme on Research
and Innovationl and the Seventh Research Framework Prograthme.

2.2. The economic analysis of industrial champions: iastrial policy as a factor of competitiveness

The Harvard school and the Chicago school are the two dominant schools of thought in industrial
economy. According to the Harvard school, the structure of the market determines how firms behave,
which in turn eétermines their performance.

The Chicago school turns it the other way round: firms' performance determines how they behave,
which in turn determines the structure of the market. Different chains of causality naturally give rise to
radically different tems of public intervention.

According to the Chicago school, once it is possible to enter and invest in a market where there are no
barriers to entry, competition authorities should not seek to regulate the market. Because it is firms'
performance that stetures the market, there is no point trying to influence the structure.

Conversely, from the Harvard school standpoint, influencing the structure of the market may be the
optimum course of action. Industrial policy and a policy of national champions ficuter, may be
relevant if the idea is accepted that minimum size on certain markets leads to a certain degree of efficiency
in terms of production costs and innovation. The aim in that case is to favour better performance through
two main factors, namelproductivity and innovation. However, this only pertains at a certain level of
competition.

2.2.1. Productivity

The first argument in favour of industrial policy is that globalisation increases market size. It thus
encourages the formation of large firmsorder to benefit from greater economies of scale.

However, there is little empirical proof of a positive correlation between concentration and higher
productivity. In contrast, in a paper published in 1996 Nickell studied the link between varioasorsdic
of competition and factor productivity growth and concluded that greater competition led to an acceleration
of overall factor productivity, which slowed with higher levels of concentration and higher profits.

2.2.2. Innovation

Innovation is a driveof growth. Defenders of industrial policy argue that a national champion can in
some cases be used to stimulate innovation.

Proposal for a decision of the European Parliament and of the Cestaiilishing a Competitiveneand
Innovation Framework Programn(@0072013), COM (2005) 121

Communication from theCommission Implementing the Community Lisbon Programme: A policy
framework to strengthen EU manufacturingowards amore integrated approach for industrial policy
COM (2005) 474

Communication from the Commission: More Research and Innovatitnvesting for Growth and
Employment: A Common Approach, COM (2005) 488

10 Proposal for a decision of the European Parliament and of the Council concerning the sawamntiofk

programme of the European Community for research, technological development and demonstration
activities(2007%2013), COM (2005) 119
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The issue dates back to Schumpeter. According to the Harvard school paradigm, a large firm will
innovate more because it can, besgit has the resources to take risks.

The Beffa repolf recommends a return to national programmes, each one being coordinated by a
leader or national champion. Behind this defence of innovation lies the idea that research and development
by large firmstrickles down to the rest of the economy, as has been the case in the telecoms sector in
France.

Schumpeter argues that R&D is an activity in which there are returns of scale. In addition, innovation
will be more easily spread in a large firm. Furthermtess competition on the product market will favour
the creation of rents, which will in turn encourage other firms to enter the market by innovating.
Consequently, the leading firm will be encouraged to innovate more in order to preserve its position.

This argument can be backed up by a "race to innovate" argument. Where there is a race to innovate
between a monopoly and a competitor, the former will keep its monopoly power if it is the first to
innovate. If the potential rival is the first to innovatke tmarket becomes a duopoly. The monopoly
therefore has more to lose by not innovating than its rival.

Another argument is based on risk diversification. R&D is a risky business. A large firm with a range
of activities will spread the risk of failure amoradi its activities. The state can also play this +isk
spreading role in the framework of major programmes.

The last argument concerns funding. Since financial markets are imperfect, firms need to finance their
R&D spending partly from their own resourcdsarge firms, which have more such resources, are
therefore more capable of innovating than smaller firms.

Conversely, there is a replacement effect theory according to which innovation is a process of
"creative destruction". Each innovation will crea@asegative externality for the owner of the destroyed
innovation. A monopoly that innovates is therefore obliged to destroy its previous innovation.
Consequently, it will be less inclined to innovate unless the competitive nature of the market encburages i
to do so.

However, the creative destruction process will favour skilled employment generated by the
innovation.

In conclusion, the existence of a national champion can enhance both the incentive to innovate and
productivity provided that a certain degret competition exists on the market. Ultimately, however,
everything depends on the size of the market.

Industrial policy and competition policy thus go hand in hand in making the economy more efficient
and more competitive.

2.3. The complementary naturef industrial and competition policy
For the supporters of economic nationalism, industrial policy makes up for the adverse effects of a

competition policy that favours opening up frontiers and capital ownership. In particular, they start from
the assumjpbn that the nationality of a firm's owners and the place where it has its headquarters influence

1 Op. cit

93



DAF/COMP/GF(2009)9

the location of its activities and, above all, the protection of national jobs. Economic nationalists see proof
of this theory in the few examples that betamnit?

Yet there is no proof that changes in the ownership of firms systematically affect the location of their
activities and no proof that, even if such effects exist, they are due to the fact that the new owner is foreign.
It is true that foreign firra are "less susceptible to pressure from unions, the media, politicians and even
governments®? but any job cuts they may make could simply be rational in economic terms. In a global
economy, the strategic choice of where to locate production dependsdat @&xtent on the availability of
skilled labour. The European Union must face the challenge of growing competition, in particular from
emerging countries. Current trends carry a riskehdustrialisatiorin Europe, reflected in the relocation
of a siguificant number of production centres to third countries.

Industrial policy and competition policy are not mutually exclusive: on the contrary, insofar as their
goal is greater competitiveness and a healthy economic situation, they are complementdopinténen.
Action in the name of industrial policy can be lastingly meaningful and effective only if the firms that
benefit are exposed to genuine competition in a context of fair and sound international trade.

Moreover, competition policy is not in coatfiction with the industrial policies implemented at
national and/or European level. It does not prohibit the formation of industrial champions. It could merely
entail the prohibition of mergers that irremediably distort competition.

Mario Monti, then Eurpean Competition Commissioner, said at a hearing of the Senate Economic
Affairs Committee on 8 June 2004 that European competition rules, far from hindering the emergence of
industrial champions, in fact encouraged them, partly because of the size airtipednh market and
partly because of the orsop shop and the uniformity of Community competition rules. He pointed out
that very few mergers were ever rejected, allowing for the formation of large groups that were competitive
on a global scale

The repot A European Strategy for Globalisatiarfi the "Europe and Globalisation” mission chaired
by Laurent CohefTanugi, published in April 2008 for the French presidency of the Council of the
European Union, said that the Commission "had prevented only ahidyt European mergers and
acquisitions in the |l ast twenty years (out of o0VeE
of a large number of European and national champiéns".

Competition can therefore go hand in hand with an effeatidestrial policy. Greater competition in
the telecoms sector, for example, has led to the emergence of European champions like Ericsson and
Siemens. "Competition policy should not be seen as serving solely to defend competition but rather as a
means of dtieving economic efficiency'®

Recognising the goals of industrial policy does not necessarily imply lowering the sights and the
resources of competition policy, contrary to the ideas of certain economists who assert that the notion of
industrial champioris in complete contradiction with the atomicity criterion of the pure and perfect

12 Closure of plants in France when AlcacguiredPechiney

13 Augustin Landier and David ThesmarQuel patriotisme économique au XXle sietl@? Problemes

Economiques, La Documentation Frangaise, 5 July 2006 (no. 2.903), p.29.

14 A European Strategy for Globalisatioh. CohenTanugi, p 152. The report can be consulted (in French)

atwww.euromonde2015.eu

15 D. Encaoua and R. Guesner®litiques de concurrence Report by the Conseil do

2006 (no60), La Documentation Francaise, p.109
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competition model. Every economy needs operators to compete with other economies, and operators need
to achieve a size that enables them to survive, grow and innovatereasingly extended geographical
markets.

The Commission takes these things into account when it assesses the impact of mergers, acquisitions
and abuses of dominant position. In doing so, it uses a definition of relevant markets that "includes their
geograpical scope and increased globalisatitfin".

In their report on competition policy, David Encaoua and Roger Guesnerie say not only that
"competition is only one factor of innovation and technological progress", but also "our conviction is clear:
competitionis a necessary but insufficient condition for the European Union to return to the path of growth
and competitiveness".

In conclusion, competition policy and industrial policy share the same objective of economic
efficiency and competitiveness and mustiaened and implemented in a complementary and coordinated
manner.

On this point, the competition policy report mentioned afbvecommends closer cooperation
between DG Competition, DG Enterprise and Industry and DG Research, especially for the asséssment
mergers that involve significant industrial competitiveness issues.

Under Article L. 4307-1 1l of France's Commercial Code these issues can be taken into account since
the minister of the economy can include industrial policy criteria in merger aleidin contrast, the
Competition Authority's assessment is based strictly on competition criteria.

2.4, International competition issues in Community policies

Competition policy and industrial policy theoretically share the twin goal of making firms more
efficient and better preparing them for domestic and international competition. The legal foundations for
Community competition policy are laid at Articles 81 to 87 of the EC Treaty. The legal basis for
Community industrial policy is provided by Article Z5which states that all policies should contribute to
the objectives of industrial policy but also that
of any measure which could lead to a distortion of competition". In practice, as wedwyethese two
approaches can give rise to diverging or even conflicting interpretations.

2.4.1. Public action to favour the emergence of innovative firms

Encouraging firms to increase their spending on R&D and innovation must not of course disturb the
normal operation of the market and of competition. Public intervention is designed to remedy the
shortcomings of the market in compliance with Community rules on state aid. Some R&D and innovation
projects do not come to fruition for various reasons:

1 innovaive small businesses do not have sufficient resources of their own and either cannot raise
money from banks or can do so only on harsh terms;

16

L. CohenTanugi,op. cit. p.152.
Op. cit

17
18 D. Encaoua and R. Guesnerkplitiques de concurrence Report by t he Conseil do
2006 (no60), La Documentation Francaise
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1 firms are naturally disinclined to cooperate with each other even when a subject of research
cannot be envisageather than in partnership;

9 the costs and risks are too great, even though substantial benefits for society could result.

In such situations, governments have over time developed complementary approaches to meet
operators' varying needs. Such actions Haeen authorised by the European Commission after ensuring
that there are good reasons for them and they do not have adverse effectsoamintusmity competition

Community control of aid for R&D and innovation is designed to forestall the adverses effesit
on competing firms in Member States. But this line of reasoning, though legitimate with regard to the
objectives of strengthening the common market, is not always satisfactory. The restrictive definition of
research activities eligible for aid, ghsetting of maximum intensities, the institution of a long and
cumbersome review procedure for the biggest projects at Community level, after a lengthy national
procedure, are restrictions that exist only within the European Uviercompetition in ressch is global.

It now seems essential to ask questions about the impact of these restrictions, of this control of R&D
and innovation aid on European firms' competitiveness in a context of open and global competition.

The aim is not to dispense with all @munity control of aid, which is one of the foundations on
which the common market is built, but to reassert that the basis for controlling aid is the construction and
strengthening of the common market in a changing international environment. It is #&magiconcurs
with the approach endorsed by the Commission itself in its action plarZB0@adopted on 15 July
2005: "State aid policy [ é] must contribute by it
more attractive place to invest anrk, building up knowledge and innovation for growth and creating
more and better jobs".

Reinforcing policies for supporting R&D and innovation involves taking more account of
international competition in internal Community policies. The emergence ap&an champions also
involves developing highisk projects that the market sometimes seems unwilling to finance itself.

A consideration of the strategic importance of projects and not merely of market shortcomings and the
effect on competition should beve an element of competition policy if Europe wants to see more
European champions emerge. It is already the rule in the United States and Japan.

2.5. Introducing industrial policy criteria into the application of competition law: a recent
French example

Following the recent reform of the French merger control system, the Competition Authority cannot
take industrial policy considerations into account when assessing proposed mergers, though it may where
appropriate include gains in economic efficiency thakenup for restrictions of competition (see Section
2.3 above). However, the minister of the economy can take account of industrial policy considerations
more broadly after the procedure is complete.

The Economic Modernisation Act (Act 20086 of 4 AugusR008) reformed the competition aspect
of market regulation in France, especially the rules on merger control. The Competition Authority will
examine merger requests from a competition standpoint.

The minister of the economy retains a right of-pneption(évocation at the end of phase 2. Article
L. 430-7-1 Il of the Commercial Code states that "the minister of the economy magmmtethe matter
and rule on the transaction at issoe general interest grounds other than the maintenance of
competition and,where appropriate, making up for the asdimpetitive effects of the transaction.”
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It goes on to say thathe general interest grounds other than maintenance of competitiothat
may cause the minister of the economy tegrgt the matter include in pelar industrial development
the competitiveness of the undertakingencerned with regard to international competition and the
creation or preservation of jobs".

Granting this right of premption is justified by the need to allow for an overall assestrof
mergers deemed strategic, where the authorities consider it essential that they should be allowed to
continue to reconcile the requirements of regulating competition with those of other public policies. A
minister who preempts a decision taken biiet Competition Authority must take a reasoned decision
which may be conditional on the fulfilment of undertakings (Articld30-7-1 Il, paragraph 3).

The minister has considerable scope, since he or she may not only ignore a refusal but also veto a
transaction authorised by the Competition Authority.

Similar procedures exist in other European countries:

1 under Article 42 of Germany's antitrust law, the federal government may authorise a merger
prohibited by the competition authority (though not vice VerSace the system was introduced
in 1973, the German government has authorised a merger in 11 of the 170 cases where the
proposed transaction was refused by the Federal Cartel Office;

1 in the United Kingdom, under the Enterprise Act which came into forcéune 2003, the
government can ask the Competition Commission to conduct a detailed examination of mergers
where a specific public interest is at stake (plurality of the media, water supply, defence
procurement). The government can prohibit a merger cagdd by the Competition
Commission.

The procedure means that specific sectoral factors can be taken into account when competition
policies are analysed, a measure that the competition policy report mentioned®eatjards as
necessary.

By promoting geater competitiveness and greater overall efficiency, competition policy and
industrial policy are thus entirely complementary.

19 CAE report, op. cit.
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FRANCE!?

Jusqubau d®but des ann®es 90 environ, on pou
déinstrument de politique ®conomique <conduite p.
certains secteursl'activité pour des raisons d'indépendance nationale, d'autonomie technologique ou
d'"®quilibre territorial. De facto, depuis ©plus
fran-aises en mati r e i ndus tinnovaiidn, et norapas unen pblitique av
sectorielle, quitte & promouvoir les technologies génériques les plus porteuses (société de la connaissance
et TIC, problématiques de santé et biotechnologies, matériaux et nanotechnologies, notamment).

De la méme magre, on ne peut plus définir simplement la politique industrielle comme I'ensemble
des politiques verticales par opposition aux politiques horizontales, telles que la politique de concurrence.
Les politiques doéinnovati on es) a@ahbsaooenealigs coacernant lal ar g
propri ® ® intellectuell e, |l es formati onsuria up ®r i
| denvironnementdedegnPMEes adaptations de | 6appar
mondiale entermes géopolitiques, le développement durable et lesnéustries requises pour la
r®duction des gaz ~ effet de serre, l es priorit @

Les politiques verticales ne sont donc pas des politiques de structurésepaiient a agir sur la
rationalisation des industries et la concentration des entreprises, et qui ne porteraient que sur la
coordination entre les différents acteurs d'un méme secteur comme dans les années 70. A titre

doéil lustrati on, radiiensels m®ueila sidérurgée uppgreéssent non pas par « de la

coordination entre | es diff®rents acteurs dbéun m
exog nes au secteur sid®rurgique, dan wentechnplegies (T |
nouvelles sur |l es mat ®ri aux ferreux dans dobdéautr es

le ferroviaire, la construction navale, etc.) en partenariat aveeoteux

Les objectifs de la politique industrielle peuventrfpis passer par la constitution ou le
développement de grands groupes soutenus par les Etats. On parle alors de champions industriels,

nati onaux, voire europ®ens (1). Mai s, dans | es
élevé,seposal question de | 6éarticulation entre des gai
l es inconv®nients qui r®sul teraient déune r ®duct
d®sormais permanent e, d e mondiak etdés @dlitiques stratégiguesnniesées” |
par di ff®rents grands acteurs ~ | 6®chell e r®gi ona

L6®cueil est de ne pas c®der © la tentation du
ne pas étre dogmatiqué .or squdéi |l y a, notamment au niveau euro

méme aux Etatbnis ou en Chine, avec des dispositions légales favorisant ces opérateurs, parfois de fagon
di scriminatoire au regar d dneChineractugllereest sutles TRIMOPE ( C €

exemple), il est imp®ratif dbébavoir une 1 ®ell e car
de concurrence au niveau ou elles se présententadestr e , d®sor mai s, trles souv
cela peut passer par des concentrations a une échelle continentale, ou, dans certains cas liés a la défense
not amment , plus r®duite. (! sbagi't alors de f ai

Cette contribution est inspirée des ateliers de concurrence organisés par la DGCOR&vilié 2005,
autour du théme : "champions nationaux" et droit de la concurrence.
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concurrence soient édictées de maniéfefsi s amment neutre pour permettr
sens ddébune compl ®mentarit® pour assurer une plus
1. La notion de «champion industriel»

1.1. La construction de la notion de champion en France

Il existe en France une forte tradition industrialiste, depuis, notamment, les manufactures du roi et les
manufactures royales, entreprises privées mais dotées de privileges en contrepartie du contrble de

administration royale. Une politique industrielle eptar f ai t e ment compatible
déoentreprises priv®es, comme | 6ont montr® | es r®
ou en Asie. Les nationalisations des années 1930 en réaction a la Grande Dépression puis durant les années
19456 0 peuvent aussi °tre con-ues comme | '"expressi
| 6®gi de et sous | e contrtle direct de | '"£tat, d e
priv® demeurant majori tidirree. eC€Ce noonnadiekaydsigame)diet i( @l
gui ont ainsi dot® | a France de grands r®seaux °
La tradition francgaise, du début du XIXeme siécle jusqu'au débutdesannésisaéd e | ~, so6i | s

des discours pitiques - est faite prioritairement de défense des « petits » contre les « grands » opérateurs,
comme dans le secteur de la distribution. La défense des petits commerces est en effet inscrite dans la
législation dés le XIXéme pour lutter contre lesh@hes de succursaleset elle est renforcée sous le

Front populaire contre lesmagasins a prix unique.

La politiqgue des €hampions nationaux s'est développée, selon deux versants principaux:

1 le versant « gaullien »
Ce versant est celui des grandsjgts industriels et technologiques des années 60 et 70, presque
toujours portés par une entreprise publique ou un groupe public, ayant permis la création du
Concorde durant | a Pr®sidence de Charles de (
encoe du plan t® ®communications sous Val ®ry Gi

1 le versant de la « Nouvelle Société » durant la Présidence de George Pompidou
Ce volet se traduit quant & lui par 'accompagnement par I'Etat des concentrations dans le secteur
privé. Ces concdrations font alors l'objet, soit d'une bienveillance attentive (a travers
notamment des agréments fiscaux), soit d'une volonté de ne pas entraver la croissance des
entreprises, méme apres l'adoption de la loi du 19 juillet 1977 sur le contréle desratiposnt
économiques.

Le Conseil dé£tat a d' abord apport® son concour
a l'intérét général de concentrer le soutien de I'Etat sur une seule entreprise déterminée. Ainsi, le Conseil
d'Etat, dans un arr@u 29 juin 1951Syndicat de la raffinerie de soufre francai&ec. p.377), énoncait
gue l'administration peut accorder des conditions privilégiées a une seule entrégmssgi'elle estime
gu'il est de l'intérét national de favoriser I'expansion d'entreprise déterminée

Une autre affaire était encore plus significative : en présence de deux entreprises francaises en
concurrence pour la vente d'équipements pour des usines sucriéres-Ro8aimgue, I'administration
francaise avait délibérément dmecarré les initiatives de l'une et favorisé l'autre afin que cette derniére
puisse étre compétitive face aux entreprises étrangeres concurreniteésukte de l'instruction que la
concurrence de deux groupes francais en face d'offres de pays &grdethature a nuire aux intéréts
francais ;(que) les mesures dont se plaint le requérant se trouvaient ainsi justifiées par l'intérét général
(CE 13 juillet 1963, Aureille, RDP 1964 p.205).
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La jurisprudence a également permis, par exemple, de neaipasobstacle au développement de
I'enseigne EIf délibérément encouragé par le gouvernement francais. Un décret avait été pris pour limiter le
développement des groupes pétroliers déja présents sur le territoire francais, en précisant qu'aucune
nouvelle sationservice ne pouvait étre créée a moins de 40 kilométres d'une station de la méme marque ;
le recours de la société Shell a été écarté au motif qu'une loi datant degli®B&gissait I'importation des
produits pétroliers et I'obligation de constitwles stocks de réservgermettait au pouvoir réglementaire
de réglementer tous les aspects de l'activité de ces entreprises (CE 19 juiBté98ds pétroles Shell
Berre et autresRec.334 ; RDP 1964 p. 1019 concl. Mme Questiaux ; D. 1964 J. p. 488Anale
Laubadére). Les commentateurs de l'arrét n'avaient pas manqué de relever qu'une telle solution donnait un
certain confort & la politique industrielle de I'époque.

1.2. Les pratiques et textes actuels relatifs a la protection des intéréts nationaux

Certaines pratiqgues et certains textes favoris
une politiqgue de la concurrence instrumentalisée par la politique industrielle, a succédé, dans une large

mesure, une politique industrielle canalisée pag dr oi t de | a concurrence.
déopposer politigqgue industrielle et politique de
dynamisme en découle, et selon la théorie schumpetérienne, la politique industriellalapssson

ensembl e, inclut | argement des pr®occupations de

moteurs de son existence méme (voir par exemple le rapport du CAE de 2000, sur les politiques
industrielles en Europe, Lorenzi, Cohen &)alii

121. La d®f ense doéint®r°ts nationaux canali s®e par

Le contréle de la Communauté européenne est un contrble du respect des principes de non
di scrimination et de proport i onnde adtdins @téréts Idgitimesn 6 e my
nationaux. Par ailleurs, certaines dispositions du droit communautaire permettent la défense de ces intéréts.

En France, -1l dudode manétare dt fin@n8ier prévoit que « Sont soumis a autorisation
préalabledu ministre chargé de I'économie les investissements étrangers dans une activité en France qui,
méme a titre occasionnel, participe a I'exercice de l'autorité publique ou reléve de l'un des domaines
suivants : a) Activités de nature a porter atteinterdriopublic, a la sécurité publique ou aux intéréts de la
défense nationale ; b) Activités de recherche, de production ou de commercialisation d'armes, de
munitions, de poudres et substances explosives ».

Un décret du 31 décembre 2005 codifié aux artiRld$31 a R.1535, et adopté sur le fondement de
cet article indique une liste de secteurs stratégiques a protéger des investissements étrangers. Cette liste

comprend 7 secteurs si ces investissementésdepr ovi
s®curit® privee, l es mat®riels dbéinterception de
technol ogies © double usageé) et 11 secteurs si
(cryptol ogi e, r ecimesetslbstanas expiosives] étutds ietcéquipemérd au profit du
minist re de | a d®f enseé) .

Le Ministre de | 6£conomie peut donc demander

souhaitant racheter des sociétés francaises, appartenant a ces déstsersibles. Il pourra exiger par
exemple la pérennité des activités et des capacités industrielles.

La publicationde ce décret n°2004739 le 30 décembre 2005 a amené la Commission européenne a
sb6binterroger sur | a c oesfUelibenté de @rcuthtion dee capita®ic at detlibertéu x |
d'établissement. Elle a donc envoyé a la France une lettre de demande d'information le 20 janvier 2006,
une lettre de mise en demeure le 4 avril 2006 et un avis motivé le 12 octobre 2006 auqwelrfeegant
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fran-ais a r®pondu | e 11 d®cembre 2006 en indiqqua
des investissements en demandant a linvestissedgs«engagements limités au seul établissement
concerné». Le décret n'a pas donné liedaasaisine de la CJCE. Néanmoins, le cas n'est toujours pas
formellement clos.

Il faut au demeurant notegue celss 6i nscri vait dansavecdi@adt®mas chei € ¢
économiques:

T ainsi | 6 Al Il emagne par | a | o iicatiehude jGilletr2@0# et2 0 0 4
septembre 2005 sbéattachait ~ | imiter certains
a adopté le 20 ao(t 2008 un projet de loi qui étend ce dispositif, sous la pression des inquiétudes
relatives aux actions possiblde certains fonds souverains (chinois et pétroliers notamment)
dans un contexte de d®pression des <cours des
commercial de ces pays ;

f les EtatsUnis de leur coté disposent de la loi Exon Florio depuis 1888lifiée par la loi sur
| 6i nvesti ssement ®tranger et ulnars®d¢emen® mnmadtaif
du Defense Production Ade 1950 et diForeign Investment and Security AcEté publié le 14
novembre 2008. Le WebBomerenéAct de191 8 a ®t ® c¢ o mpTra@ing@ompany | 0 E x

Act d e 1982. 1 pr ®voi-t que | es associations
doexpdrstoatti oenx empt ®e s de | 6application des I
®chappent n dés neatdntesp - condition qubell
| eurs concurrents am®ricains et gudelles no:¢

pratiques restrictives de concurrence sur le marché américain. Ce texte a donc pour ebjectif d
favoriser les entreprises exportatrices américaines.

T e Japon dispose doéune | oi sur | e commerce e
arrété ministériel du 7 septembre 2007 compléte cette loi et la liste des secteurs soumis a
autorisation préable ;

1 la Chine, surtout, a 67 secteurs « stratégigues » dans lesquels les investissements étrangers sont
restreints (notamment a une situation de minoritaire) et 34 dans lesquels ils sont interdits. Elle a
durci ce dispositif le 1er aolt 2008 de fagcortdtionnaire.

1.2.2. Des dispositions communautaires permettant la défense de certains intéréts légitimes sous
contréle de la Commission

a) Lé6article 21 du r glement relatif au contr?tl] e

Léappl icati on dseestparfoisgatcesse de faire @gheé® @ toute stratégie politique en
mati re industrielle car elle conduit ~ exercer u
gue |l es fusions doéentrepri ses, umcchampidnmatisnglwhe | | e s
condui sent pas ~ | a cr®ation dbébune position domi:H

le nombre de cas ou la Commission a interdit une opération de concentration reste trés limité.

En vertu 2ledu tegement n°t3b/2004 du 20 janvier 2004 relatif au contr6le des
concentrations entre entreprises, les concentrations de dimension communautaire relévent de la
compétence exclusive de la Commission.

2 L 6 E x Pprading Company Actle 1982 a assoupli leispositions du WebPomerenédct: | dexempti o
ne sdappliqgqgue plus wunigqguement alaxtiasisto®i a@tdieaPdr &
revanche, | 6exemption ne sbébapplique qudaux activi

de marchandises mais aussi de services et transferts de technologie.
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Néanmoins, le point 4 de cet article 21 prévoit que

« les Etats membres peuvent prendre les mesures appropriées pour assurer la protection
d'intéréts |égitimes autres que ceux qui sont pris en considération par le présent reglement et
compatibles avec les principes généraux et les autres dispositiomsiticodnmunautaire.

Sont considérés comme intéréts légitimes, au sens du premier alirsguldé publique la
pluralité des médiast lesregles prudentielles

Tout autre intérét public doit étre communiqué par I'Etat membre concerné a la Comreission
reconnu par cellei aprés examen de sa compatibilité avec les principes généraux et les autres
dispositions du droit communautaire avant que les mesures visdesstis puissent étre prises.

La Commission notifie sa décision a I'Etat membre concean& dn délai de vingting jours
ouvrables & dater de ladite communicatign

Cette disposition existait ®gal ement dans | 6a

La notion de s®curit® publiqgue vVvi sdecopprendld 6art |

d®f ense national e, |l a s®curit® int®rieure mais a

service ayant une importance fondament @mpus@Pibur | ¢
Limitede.a. ¢/ Ministrededl | ndustri e et de | 6£nergi e

«Les produits p®troliers, par l eur i mportanc

| 6®conomi e moder ne, sont fondament aux pour

fonctionnement non seulement de son économie maisitsdet@es institutions et de ses services

publics essentiels et méme la survie de sa population en dépendent. Une interruption de

| approvi sionnement en produits p®troliers et
Etat peuvent dés lorsgravemé¢ af fecter sa s®curit® publique,
permet de protégey).

N®anmoi ns, ¢ la s®curit® publique ne peut °tre
suffisamment sérieuse a un intérét fondamental de la soci€énmngission européenne, E.on c/Endesa,
aff M.4197, 861)

Si cet intérét de sécurité ou ceux de la pluralité des médias et des régles prudentielles sont invoqués, la

Commi ssion v®rifie quodil sbagit bien déGunrn Gifnta®r ‘e
cause respecte les principes de proportionnalité et delisormination, et choisisse la mesure la moins
restrictive objectivement pour atteindre | 6object
sur | e f on dle22@&du Traitd €E, dp@saavcir €mis des conclusions préliminaires.

La Commission est par ailleurs sévéreasids des mesures étatiques disproportionnées et bloquantes
| 6encontre des fusions transf r ontielle eurepéenne se ce ¢
d®vel oppe, avec | 6id®e de ¢ champions europ®ens ¢

b) Léoarticle 87 du trait® et |l es aides dOo®t at

La politique communautaire relative aux aides d'Etat vise également & empécher les distorsions de
concurrence sur le marché intérieur. Efete les restrictions de la concurrence peuvent étre le fait des
gouvernements lorsque ceaxaccordent des aides publiques aux opérateurs économiques.

3 JO L 24 du 29 janvier 2004, pi 22
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Léarticle 87 du trait® d®clare incompatibles
affecent les échanges entre les Etats membres, les aides accordées par les Etats ou au moyen de ressource:
do£t at sous gquelque forme que <ce soit, qui f aus

favorisant certaines entreprises ou certaines productions

Tout avantage accord® par | 6£tat ou au moyen de
doE£tat | orsque

71 il confere un avantage économique a son bénéficiaire ;

1 il est octroyé de maniére sélective a certaines entreprises ou certainetiganeduc

1 il risque de fausser la concurrence ; et

1 il affecte les échanges entre les Etats membres

Seules peuvent étre exemptes de cette interdiction les aides notifiées a Bruxelles et expressément
autori s®es par | d6Union europ®enne.

Les ai de strégied Har &dis réglemefitsommunautaires et la Commission apprécie les
mesures qui I ui sont notifi ®es en fonction de | i
gui permettent aux £tats membrdke Ide Cb nmar toeaet @gos

c) Des champions nationaux aux champions européens ?

En pratique une application trop rigoureuse des régles de concurrence communautaire peut empécher
| 6®mergence de ¢ champi ons eur o pr&ton de c@ncutremts éxtrae n  f
europ®ens (Cf. l e retrait de |l a fusion Pechiney/ /
alors que cette op®ration sera suivie de | a fusi
entreprise européan).

Cependant, l a Commi ssion europ®enne tend ° r®
industrielle et r gle du march® int®rieur dans | e
Lors dobébune rencontre sur | a céenneaarganigaaxTekyelea? r e |

mars 2006, Nel | ryatKiroreasl d®tdmpiadarns :arfie out dated (€
about European champions and global champioksl es champi ons nationaux s
frontiéres ont disparu. Ce u i compte aujourdbébhui, cbest seul em
champions mondiau).

Dans un discours, la méme année, elle déclarait que les fusions transfrontaliefdk iétegent «
plus susceptibles de créer de grands groupes européensefocEpables de gagner sur les marchés
internationaux tout en permettant aux consommat el
meill eur choi x et »dGhallenges todhe lintegrationeof tlgeuEarogedn ®&larket:
Protectionismand Effective Competition Poli¢gyl2 juin 2006).

- Réglememndeprocédure CE 659/1999 du conseil complété par un réglebtefrt4/2004 de la

Commission

-R gl ement autorisant |l es exemptions par cat®gori e
par catégories CE 800/2008 de la commission

- Réglement de mimis CE1998/2006
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Viviane Reding, Commi ssaire responsable de | a ¢
Commission européenne, lors des RencontreCelcle des EuropéensL 6 Ex pr e s s, le 7 r
déclarait galementque R®ussir | 6 Europe, ce nbest pas propose

bien des champions europ®ens qui seul s offrent ceée
économie globalisée.

Cette logique héesespahampionsgenaeionaux en ce
défense face a la concurrence mondiale. Ainsi, dans son discours de mars 2008, Viviane Reding, en parlant
de la nécessité de champions européens, indiquait que le marché intérieur est«aua fermpart face a

|l a globalisation et un moteur pour gque | esx»entrep
Cette | ogiqgue des champions nationaux ou europ:
concurrence. Ces politiques sal®ux instruments de la politique publique qui peuvent utilement étre mis
en Tuvre de concert dans | e sens déune plus gran
voies dbébune meill eure articulation.
2. La complémentarité des politiques indstrielles et de concurrence
2.1. L6i mportance de | 6industriel
Léindustrie est | e Il i eu princiopal des i nnovat
Léindustrie peut aussi avoir un rtle strat®gique

211. Lbébexemple fran-ais

Le rapport Beffa, ®our une nouvelle politique industrielée, r®sume ce r'le esse
dans le développement économique.

«M°® me s |l a part des services dans | 6®@®uoenomi e
équilibre vertueux de la balance commerciale et a la croissance. En effet, la demande en biens
industriels des pays d®vel opp®s reste importa
Si ces biens ne sont pas produits, ils doivent éineeat ®s ~ | 6 ®t ranger . Quel
peuvent °tre |l a contrepartie de | 6achat des
envisagé par certains auteurs, la France pourrait devenir essentiellement agricole et touristique
et acheter sesibens ° dbéautres pays sp®cialis®s dans

de la spécialisation vers des secteurs a faible valeur ajoutée appauvrirait la France et
fragiliserait sa position dans le commerce international.

Par ai | | e urestre setvides gt mdaustrie pardeson sens. En effet, le développement des
services est essentiellement porté par les services aux entreprises, qui croissent bien plus vite que
les services aux particuliers (INSEE premiére n° 972, juin 2004). Il faut pesser le
développement industriel et le développement des services comme complémentaires et non
comme substituables.

De mani r e pl us g®n®r al e, | 6i ndustrie demeu
®conomi que en termes ded | vea leexuerr caej ouunt ®eef feett ddOe
sur | 6ensemble de activit®s, en parptoiucrullicerd
producti on, Iﬁindustrle consomme O, 70 de proc
( DATAR, 2004) . Ai nsi, | 6i mportance de I 6i nc
correspondant | 6ampl eur dustrie seprésenie mlprapres de® c o n «
41 % du PIB fran-ais et 51 % de | d6empl oi ma
i ndustriel direct néa de Ssondl gmédrin denddi n
| 6i ndustrie au courgnadés sahn®esi port ardtee | D&
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fonctions vers | es services. Le march® de | 06c¢
r ®sul tats de | 6industrie. En outre, | 6i ndustr
diffusionds i nnovations technologiques ~ | 0ensembl

productivité globale>”.
2.1.2. Au niveau européen
Léindustrie est une composante d®terminante de

assure ainsi 20% delampducti on totale de | 6Union europ®enne,
des dépenses privées de recherche et développement (R&D).

La croissance de |l a productivit® y est pr s de
Employant presed 50 mi |l |l i ons de personnes dans | 6Union
déentra”  nement en raison de son |ien avec | e se
| i ndustrie et b®n®ficient évdleppeméfihnovati ons indust

Suite au Conseil europ®en de Lisbonne de mars 2
européenne « 6 ®conomi e de | a connaissance | a plmwds comg
| hori zon de 2010,ne aa Quoorsn® slse so nb aesuerso pdRéeunne pol it
en raison de | 6i mportance de | 6dindustrie dans | 06
sont présentées dans un ensemble de textes : le prog@rander e pour | dvipétitivitd; lat i on
communi cati on sur | % la ncdmumsirticatiore relative rauld eniset enr pilacer dei
programme communautaire de Lisbonne en matiére de rechetche 6 i n°ned e aseptiémna
programmecadre pour la rechercte
2.2. L 6 a neaécopamique relative aux champions industriels : les politiques industrielles comme

facteur de compétitivité

L'école de Harvard et I'école de Chicago constituent les deux schémas de pensée dominants en
économie industrielleD'apres I'école de Harvard, Eructure du marché détermine la conduite des
entreprises, laguelle conduit a leur performance.

L'école de Chicago renverse la causalité : selon elle, la performance des entreprises va causer leur
conduite, laquelle va causer la structure du mandaérellement, la modalité de l'intervention publique
est radicalement différente selon la nature de la causalité.

Rapport Beffa au Président de la RépubliquePeur une nouvelle politique industrielle, La
Documentation francgaise, 2005.

6 JFJamet, « a pol i tique i ndduLsspalidy pdpérde ladandatiob Feanr Schurean, 16
janvier 2006, n°15

Proposition de décision du Parlement européen et du Conseil établissant un progeaimmpour
|l i nnovation et -2018), COM @p0O®)t121t i vi t ® (2007

8 Communication de | a Commission : ¢ Metisbanme : emn T uvr
cadre politique pour renf or cversuné dpprochkplsstintégrée denlan u f a
politique industrielle » COM (2005) 474

9 Communication de | a Commi ssi on :1Igvesthaouraorvissanee de r €
et de | 6emploi. Une strat®gie commune €&, COM (20065

10 Proposition de décision du Parlement européen et du Conseil relative au septiéme pragrdrarde la

Communauté européenne pour des activités de recherche, de développemenbdigciena@t de
démonstration (2062013), COM (2005) 119
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Selon | ' ®cole de Chicago: ~ partir du moment o
les barriéres a I'entrée sur le marché& stnsentes, les autorités de concurrence ne devraient pas se soucier
de régulation des dits marchés : puisque la performance des entreprises cause la structure du marché, il ne
sert a rien d'agir sur cette structure.

A linverse, dans l'optique de I'écale Harvard, il peut étre optimal d'agir sur la structure du marché ;
la politigue industrielle et notamment la politigue des champions nationgueut étre pertinente. Si I'on
accepte l'idée qu'une taille minimale sur certains marchés est synonymeedtairee efficacité en termes
de codts de production et d'innovation. Il s'agit alors de favoriser une plus grande performance, a travers
deux principaux aspects | 6efficacit® productiv
degré deconcurrence.

221. Léefficacit® producti ve

Le premier argument en faveur de la politique industrielle est le suivant : la globalisation des
économies accroit la taille des marchés. Cette globalisation incite donc a la création de grands groupes, de
manié&e a bénéficier d'économies d'échelle plus importantes.

Cependant, il existe peu de preuves empiriques d'une corrélation positive entre une certaine
concentration sur le marché et une plus forte productivité. En revanche, Nickell a étudié en 19%6na relat
entre différents indicateurs de concurrence et la croissance de la productivité des facteurs. Il en déduit
gu'une intensification de la concurrence se traduit par une accélération de la productivité globale des
facteurs, lagquelle ralentit avec le remdement de la concentration et la hausse des profits.

2.2.2. L'innovation

L'innovation est un moteur de la croissance. Les défenseurs de la politique industrielle ardaient d
gue le champion nationatlans certains cageut étre utilisé pour stimul¢innovation.

Cette guestion remonte aux travaux de Schumpeter. Si l'on suit le paradigme de I'école de Harvard, on
dira qu'une entreprise importante va innover pl us
risques.

Le rapport Beff& préconise le retour des programmes nationaux, chacun de ces programmes étant
coordonné par un leader ou un champion national. Derriére cette défense de l'innovation se profile l'idée de
diffusion technologique de la recherche et développement (R&D) desegrentreprises vers le reste de
I'économie, tel que cela a été le cas dans le domaine des télécoms en France.

D'aprés Schumpeter, l'activité de R&D est une activité dans laquelle il existe des rendements
d'échelle. En outre, une innovation sera pluslda®ent diffusée au sein d'une grande entreprise. Par
ailleurs, une moindre concurrence sur le marché des produits va permettre la création de rentes, laguelle va
inciter d'autres entreprises a rentrer sur le marché en innovant. Par conséquent, keldpafmissera
incitée a innover plus pour conserver sa position.

Cet argument peut étre complété par un argument de course a l'innovation. En cas de course a
l'innovation entre un monopole et son concurrent, si le monopole innove en premier, il conserve so
pouvoir de monopole. Si au contraire le rival potentiel innove en premier, le marché se transforme en
duopole. Par conséquent, le monopole a donc plus a perdre a ne pas innover que son rival.

1 Rapport Beffa au Président de la République, «Pour une nouvelle politique industrielle», La

Documentation francaise, 2005.
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Un autre argument repose sur la diversification des risquestf&, la R&D est une activité risquée.
Une grosse entreprise medictivités va diversifier le risque de ne pas trouver entre toutes ses activités. Ce
réle de diversification des risques peut également étre joué par I'Etat dans le cadre des grantsgsogr

Le dernier argument est un argument de financement. Puisque les marchés financiers sont imparfaits,
les entreprises doivent financer en partie leurs investissements en R&D sur leurs ressources propres. Les
grosses entreprises, qui disposent deorgsss propres plus importantes ont donc plus de capacité
d'innover que les entreprises de moindre taille.

Au contraire, il existe une th®orie de | 06effe
processus de "destruction créatrice de valeuraqQ innovation va créer une externalité négative pour le
détenteur de l'innovation détruite. Un monopole qui innove se voit donc contraint a détruire sa précédente
innovation. Par conséquent, il sera moins enclin a innover, & moins que le marché, ale qaaactere
concurrentiel, ne | 6incite 7 |l e faire.

Toutefoi s,

| e m®cani sme de destruction cr®atric
de | 6innovati on

En concl usi on, |l 6i ncitation ~ i n nameglierées duabdame | 06
| 6exi stence dbébun champion national, ) condition

Mais, en définitive, tout dépend de la taille des marchés.

Les politiques industrielles et de concurrence vont donc, complémentaie nt , dans | e se|
grande efficacit® et doébune plus grande comp®titiyv

2.3. La complémentarité des politiques industrielle et de concurrence

Pour les partisans du patriotisme économique, la politique industrielle viendraénsen les effets

n®gatifs dbébune politigue de concurrence favorabl
not amment de | 6hypoth se selon |l aquelle |l a natio
siege social, auraientsle ef f et s sur la |l ocalisation des act.i

national. Ses partisans voient dans les quelques exemples qui ont pu la confirmer, une démonstration de
cette hypothésé

Or, rien ne démontre le caractére systématique efiets sur la localisation des activités des
changements de contrtles dbéentreprises et rien ne
re

dus au fait gue | dinvestisseur en cause noisd ®t
sensibles aux pressions des syndicats, des médias, des politiques, voire dédrtats s i | ndéemp®°c
|l es ®ventuell es suppressions déempl oi s gubdell e
®conomi guement . Dans | endidisga le ehoix stratégiue deda Ic@alisatiomdai e 1
|l a production d®pend en grande partie de | a qual.i
a une concurrence croissante, notamment de la part des pays émergents. Les évolutionpatecders

elles un risque de d®sindustrialisation de | 0Eur

nombre non négligeable de centres de productions vers les pays tiers.

Par ailleurs politique industrielle et politique de concurrencendsopas contradictoir
vise une compétitivité accrue et une situation économique saine, elles sont au contraire complémentaires a

12 Fermetures de sites en Francenlors de | dacquisitio

13 Augustin Landier et David Thesmar @Quel patriotisme économique au XXle siecke™ Problemes

économiques de la Documentation frangaise du 5 juillet 2006 (n°2.903), p.29
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long terme. Des interventions au titre de la politique industrielle ne peuvent trouver un sens et une
efficacité durables que si les entreprises touchées par ces interventions sont soumises a une concurrence
r®el l e dans |l e contexte doun commerce internation

De plus, la politique de concurrence n'est pas en contradiction avec les politiquaeseitetustises

en Tuvre au plan national et/ ou europ®en. EIEI | e n'
pourrai-t seul ement entra’  ner | 6interdiction de
concurrence

Mario Monti, alorsc o mmi ssaire eur op®en charg® de | a conc

Commission des affaires économiques du sénat, le 8 juin 2004, que non seulement les regles européennes
de la concurrence n'entravaient pas I'émergence de champions indusisigju'au contraire, elles la
facilitaient, en raison, d'une part, de la taille du marché européen et, d'autre part, du «guichet unique» et de
l'unité des régles de la concurrence au niveau communautaire. Il a rappelé que, dans le domaine du contréle
des concentrations, tr s peu doéop®rations donnai er
groupes, compétitifs au niveau mondial.

Le rapport ¢ Une strat®gie europ®enne pour | a
mondialisationprésidée par Laurent Coh@manugi et rendu public en avril 2008, en vue de la présidence
fran-aise du Conseil de [ 6Uni on euwrao pf®e nn eo,b sitmdilc
trentaine de fusions ou acquisitions européennes au courgirttsderniéres années (sur plus de 3 000
notifi ®es), per mettant ( éhamdions» eumpésns et hationawdo n de tr ~

La concurrence peut donc aller dans | e sens df¢

concurrencedans les télécoms a par ailleurs provoqué I'émergence de champions européens comme,
Ericsson ou Siemens par exemple. Ainsia«politique de concurrence ne peut étre congue au service de
la seule défense de la concurrence mais plutét comme un moyenparvéni | 6 ef fi ca®i t ® ®c o

Enfin, une prise en compte des objectifs de politique industrielle n'implique pas nécessairement un
abaissement des objectifs et des moyens de la politigue de concurrence, contrairement a ce que pensent
certains économistesui affirment que la notion de champion industriel est en totale contradiction avec le

crit re doéatomicit® du mod | e de | a concurrence
déop®rateurs pour entrer en ¢ o nsgilbestr toessare que kec  d 6
op®rateurs acqui rent une taille | eur permettant

plus en plus vastes géographiquement.

La Commi ssion prend cela en compt asitionpauabgaudéel | e
position dominante qui I ui sont soumi s. Elquie s 6a
intégre leur dimension géographique et leur mondialisation acere

Par ailleurs, David Encaoua et Roger Guesnerie dans leporta<Politiques de concurrences’
diront non seulement quelkka concurrence nodest gudbun des fact

14 « Une stratégie européenne pour la mondialisatioh. CohenrTanugi, p.152. Bpport consultable sur

www.euromonde2015.eu

15

o
>

D. Encaoua et R. GuesneriePglitiques de concurrences , Rapport du Conseil d
2006 (n°60) La Documentation francgaise, p.109

16 « Une stratégieeuropéenne pour la mondialisationL. CohenrTanugi, p.152. Rapport consultable sur

www.euromonde2015.eu

1 Rapport du Conseil doéAnalyse ®conomique, 2006 (nA¢
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technique»'® mais aussi ceci : Rotre conviction est claire : la concurrence est une condition nécessaire
mais non sufiant e pour gue | 6Uni on europ®enne retrouv
compétitivit®.

En conclusion, politique de la concurrence et politique industrielle visent un méme objectif
doéoefficacit® ®conomi que, de edmpmitids veh®,Tuet e d
complémentaire et coordonnée.

Le rapport «Politiques de concurrences® préconise a ce titre un renforcement de la coopération
entre | a DG Concurrence, l a DG Entrepri s eatimt I nd
des opérations de concentration comportant des enjeux marqués de compétitivité industrielle.

Le nouvel article L 430-1 Il du Code de commerce en France permet la prise en compte de ces

enjeux en introduisant | aonomie desierdie leri conigpte ples griteres de  Mi
politique industrielle en mati re de concentratioc
débune ®valuation strictement concurrentielle.

2.4, La prise en compte de la concurrence internationadans les politiques communautaires

internes

La politique de la concurrence et la politique industrielle poursuivent, a priori, un objectif commun a

savoir, (i) accro tre | d6efficacit® des enttepris

internationale. La base légale au niveau communautaire pour la politique de concurrence est déterminée

par |l es articles 81 ° 87 du Trait®, celle pour |

toutes les politiques doivent contribwarx objectifs de la politique industrielle mais aussi qleprésent

titre ne constitue pas une base pour |l 6i ntroduct

concurrenceé Sur un plan pratique, on | é&adediwergencea/are d e u x

de conflit.

241. Des interventions publiques pour favoriser |6
Encourager |l es entreprises ° augmenter | eurs df

naturellement, a perturber le faimmnement normal du marché et de la concurrence. Les interventions
publiques visent a pallier les défaillances du marché, et ce en conformité avec les regles communautaires
en mati re doaides do6é6£tat. Cert ai nealigempas poursddesde R
raisons diverses :

f manque de moyens propres des PME innovantes e
ou a des conditions trop pénalisantes

T pas doéinclinaison naturell e desaleorrtsr enp’rnes esu (
t h®mati gque de recherche nbest envisageabl e qu

9 codts et risques trop importants de certains projets, alors méme que les bénéfices sociétaux qui
pourraient en découler sont importants.

Les pouvoirs publics, ont, face a cessons diverses, développé au fil du temps des approches
complémentaires pour répondre aux besoins différents des acteurs économiques. Ces interventions ont été

18 Idem

19 Rapprt du Conseil doéAnalyse ®conomique, 2006 (nA60)
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autorisées par la Commission européenne, qui a constaté ledr biend ® et | 6 aélastesBuc e d O «
la concurrence intra communautaire.

Le contr!le communautaire des aides ° | a R&D e
déune aide sur |l es entreprises concurrentes des
object f s de renf orcement du march® int®rieur, nées
restrictive dbdactivit®s de recherche ®Iigibles at
déune proc®dur e | omgeserojetd les Iplosumpdrtants & niveas comonunautaice,
apr s une instruction | ongue au niveau national,

européenneOr la concurrence en matiére de recherche se joue au plan mondial.

lsemblebndament al aujourdoéhui de sodéinterroger sur
mati re dbéaides ° |l a R&D et 7 | 6i nnovation sur
contexte de concurrence ouverte et mondiale.

1 ne sobéxa@aftf rpajanschde du contrll e communautaire

construction du march® int®rieur. 1 sbagit de r
construction et le renforcement du marché intérieur dans un contertaimnal évolutif. En ce sens, ceci
rejoint | dapproche sowmfiaiet @anparrs olna RO0Aanoptd@edicd m oa |

juillet2005:«La pol i tique des ai des dmnémdehaussi(e’dvenam appuyer c o nt
d'autres politiques, a faire de I'Europe un lieu plus attractif pour les investissements et I'emploi, a
renforcer les connaissances et l'innovation pour susciter de la croissance et a créer des emplois plus
nombreux et meilleurs.

Renforcer les politiquesdesd i en ° | a R&D et ~ | 0innovation pa
de |l a concurrence internationale dans | es politi
européens passe aussi par le développement de projets dits a risque queéleensechble parfois pas a
méme de vouloir financer.

Léexamen de | d6int®r°t strat®gique des projets
sur |l a concurrence devrait devenir un ®| ®Eemem t de
davantage de champions eur op ®dnisetauCapan. est doaill
2.5. L6introduction de <crit res de politique indu

concurrence : un exemple francais récent

La récente réforme délor gani sati on du syst me fran-ais du
des impératifs de politique industrielhe peuvent paétre pris en compte pamditorité dda concurrence
qui pourra toutefois,sli 'y a | i eu, i nt ®éaormmiqué empersani las atteidtds @ faf | ¢ ¢
concurrence évaluéans | e cadre de | 6ex anfe pointRe ci-gessas). €éss d e
impératifs de politique industrielle pourront, en revanche, étre pris en compte de maniére plus large par le
Mini stre de | 6®conomie ° | 6issue de | a proc®dur e.

En effet l a | oi de modernisation de | 6®conomi e du -
des marchés en France, notamment en ce qui concerne les régles relatives au traitement des affaires d
concent r atté de la concurteice ttaiberas opératons ous | 6 angl.e concurren

Poursapayt |l e Ministre de | 6®conomie conservera un
I 6art i-¢1lkedu Cotl8sd® commerce indique qué«ministre chargé de I'économie peut évoquer
I'affaire et statuer sur I'opération en caugeur des motifs d'intérét général autres que le maintien de la
concurrenceet, le cas échéant, compensant l'atteinte portée a cette derniére par lI'opétation
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L 6 mle tontinue en indiquant que :Les motifs d'intérét général autres que le maintien de la
concurrence pouvant conduire le ministre chargé de I'économie a évoquer l'affaire sont, notamment, le
développement industriella compétitivité des entreprisesn cause au regard de la concurrence
internationale ou la création ou le maintien de I'emyploi

L'octroi de ce pouvoir d'évocation se justifie par la nécessité de permettre un bilan global des
opérations de concentration jugées stratégiques et pour lesqled autorités considerent comme
indispensable de pouvoir continuer a concilier les impératifs de la régulation de la concurrence avec ceux
d'autres politiques publiqueS'il décide d'évoquer une décision de I'Autorité de la concurrence, le Ministre
devr a prendr e une d®ci si on moti v®e, ®ventuel |l eme
d'engagements (article L 4301, Il alinéa 3 du Code de commerce).

Par ailleurs, |l e Ministre disposera dounmet | ar ge
passer outre une décision d'interdiction, mais également mettre son veto a la réalisation d'une opération
autorisée par I'Autorité de la concurrence.

Des proc®dures similaires existent dans do6éautre

T I darticle 42 dkemdgre prévoit la passibiliic¢tpouule Gouvernement fédéral
déautoriser une fusion interdite par | autor
| 6i nstauration de ce syst me en 1973, et sur
Bundeskartellamnt | e Gouvernement allemand a autoris®

1 au Roy au Bderptisa Actentié @n vigueur en juin 2003, prévoit la possibilité pour le
Gouvernement de saisir @ompetition Commissiom f i n ddengagebexamermpr o
approfondi des opérations de concentration mettant en jeu un intérét public spécifique (pluralité
des m®di as, approvisionnement dans | e domai ne
interdire une concentration autorisée par les autatéésoncurrence.

Cel a per met une prise en compte des sp®cifici:
concurrence, que le rapporPelitiques de concurrenced’ considére comme nécessaire.

Cela conduit en effet a une plus grande compétitatité une plus grande efficacité globale. En ce
sens, politique de concurrence et politiqgue industrielle sont tout a fait complémentaires.

0 Rapport du Conseil doéAnalyse ®conomique, 2006 (nA¢
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GERMANY

1. Introduction

This contribution focuses on the relationship between industrial policy, including the issue of national
champions, and competition law in Germany.

Econonic policy thinking in postvar Germany has been strongly influenced by theaded
Freiburger Schule or ordoliberalism. Ordoliberalism is a German variation of neoliberalism, which
stresses the importance of economic freedom, competition as a mag@sioig principle and the role of
government in protecting competition without interfering with the market forces, wherever gossible

The Bundeskartellaméndorses this thinking. In its view, competition is the best means to innovate
and produce betteand cheaper goods and services Or |, to use Friedrich Aug!
wor ds: Competition is a fAdiscovery processo. I n
market developments and the opportunities the markets offer. Thissntieat firms rather than the state
are likely to discover the technological as well as the product and service developmentahiterth
pursuind. Consequently, the state should limit itself to guaranteeing the necessary regulatory framework
and intervaing only in cases of genuine market faildres

The principle to let market forces work freely and limit state intervention to a minimum is reflected in
modernday economic policy formulation in Germany. The German Federal Ministry of Economics and
Techrology, for instance, stresses this principle of-hont er f er ence under the rubi

its website: AEnNntrepreneuri al initiative, contr ac
functioning price system are the centralgpg8 of a market economy. These essential market mechanisms
must not be distorPted by state interferencebd

See also Michael Glos (German Minister for Economics and Technology from 20@E00@),
Schlaglichter der  Wirtschaftspolitik, Sonderheft Finanzkriseavailable in German at
http://www.bmwi.de/BMWi/Redaktiof°tDF/ST/sonderheft
finanzkrise,property=pdf,bereich=bmwi,sprache=de,rwb=true.pdf

See also Neelie Kroes, Address at the Institute of Electrical Engineers, Challenges to the Integration of the
European Market: Protectionism and Effective CompetitioriciPo(12 June 2006), available at
http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/06/369&format=HTML &aged~0&la
uage=EN&guiLanguage=erSee also Deborah Platt Majoras, Remarks at the International Competition

Conference/ EU Competition Day, National Champi ons.
March 2007), available #ttp://www.ecdikk-2007.de/seiten/Majoras_en.pdf
3 See also German Monopolies Commissi on, Competitio

Summary of the Fifteenth Biennial Report 2002/2003, available in English at
http://www.monopolkommission.de/haupt_15/sum_h15_en.pdf

See the section on the present financial crisis below.
° Seehttp://www.bmwi.de/English/Navigation/Economy/industimdlicy,did=76808.html
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This position is reflected in the principle that the government does not interfere with mergers and
acquisitions by either domestic or foreigwned or foreignbased firm& The fundamental freedom
enshrined in Article 56 of the Treaty establishing the European Community (EC) (free movement of
capital) allows firms based in the European Union to invest in Germasyor third countrie$ however,
the German parliament is currently working on an amendment to the Foreign Trade Act
( AuRenwirtschaftsgesét? based on a (. dlkeerrew aneendmentpwouldp alavathe

Ministry for Economics and Technology to investigate whether the acquisitionmof er est s i n i
undertakingso amounting to at | east 25% of the v
securityodo of the Feder al Republic of Germany.

2. Competition law, industrial policy and national champions

2.1. The Bundeskartdlamt bases its decisions solely on competition aspects

German competition law strictly separates competition and-competition aspects. The
Bundeskartellam{as well as the competition authorities of the Gerrhédndel) assesses and decides
solely on corpetition grounds. Th&undeskartellamiust not and does not take any other aspects into
account, including industrial policy aspetsThe track record of thBundeskartellamtinderlines that is
has not shied away from adopting decisions that confliciddtive agenda of industry leaders as well as
politicians when there were competition concerns.

2.2. Institutional aspects independence of the competition agency

Apart from the substantive law, the institutional setting ofBbhadeskartellamhelps to asure that it
can focus exclusively on competition aspects. In that respect it is of the greatest importance that the
relevant decisioimaking bodies within th&8undeskartellaméare independent of external influence when
they deal with individual cases. iBhalso means independence from the Government, in particular the
Ministry of Economics and Technology. But the principle of independent decisking goes even
further: The decisions are taken in a decentralised manner by each Bfutieed e s k a nweleel | a mt 6
decision divisions (by the chair and two members of the competent division in a majority vote); the
President of th8undeskartellaminay not give any instructions.

2.3. Section 42 ARC Ministerial Authorisation

With respect to mergers, howevercéen 42 of the German Act against Restraints of Competition
(ARC)'" empowers the Minister for Economics and Technology the authority, in exceptional cases, to

In this context, it is worth mentioning that there is no legal basis for the government to reverse decisions
taken by thaBundeskartellamin the area of anticompetitive agreements and unilateral conduct.

The ECGTreaty is available at
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?utid:C:2006:321E:0001:0331:EN:PDiFor
restrictions of and exceptions to the principle of free movement of capital see Articles 57, 58 and 59 EC

Firms based in EFTA countries are considered to be comrdba#tgd in the context of the proposed
Section5» f t he For e AuRenwilschafgeséidc.t ( f

o The proposal is available http://dip21.bundestag.de/dip21/btd/16/107/161073(ipdberman only).

10 In the view of theBundeskartellamthis separation of objectives, i.e. the use of &lyurompetitionbased
standarcby competition agencies, is highly preferable to a mixed standard that may allax@mpetition
objectives to be taken into account. In relation to the latieroach, see Evenett, The Return of Industrial
Policyi A Threat to Competition Law, in: Competition Law Today (Dhall, ed.), 2006, p44B2p. 472.
Available in English at
http://www.bundeskartellamt.de/wEnglisch/download/pdf/{GWB/0712_GWB_mitinhaltsverzeichnis, E.pdf
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override a prohibition decision by tHBundeskartellambn strictly norcompetition groundd. More
precisely, the provision allows the Minister HAupoc
the Bundeskartellamif, in a specific case, the restraint of competition is outweighed by advantages to the
economy as a whole following fromeélttoncentration, or if the concentration is justified by an overriding
public interest.o The formulation of the provisi
that a ministerial authorisation is difficult to obtain. In fact, since thednition of merger control and

the institute of the ministerial authorisation in 1973, parties to merger projects have only rarely applied for
such an authorisation and have in even fewer cases done so succésSfhllye may be various reasons

for this: The criteria laid down in Section 42 set a high standard, the Minister for Economics and
Technology conducts a transparent procedure involving third parties, the German Monopolies Commission
is heard on the matter, a decision is published and the partiee procedure may appeal against the
decision in court. Furthermore, German Economics Ministers so far have made it very clear by applying
Section 42 cautiously that the ministerial authorisation of mergers that had previously been prohibited by
theBundeskartellamtlue to competition concerns is only granted in exceptional cases.

Section 42 shows that, whereas the Minister may invoke broader political reasons for his decisions,
the Bundeskartellamin its analysis of merger projects is confined sotel\competition aspects. This is,
besides its institutional independence, another shield protectingBuhdeskartellamtfrom outside
pressure. Furthermore, it may be argued that the instrument of ministerial authorisation strikes the balance
between the gttly competition based analysis of tBendeskartellamtthat leaves no room for discretion
in merger cases, afidn rare cases the overriding interests of the public that may nevertheless justify the
merger.

Case examplé E.ON/Ruhrgas

A recentexampe, in which it was decided by ministerial authorisation that the serious competition
concerns of th8undeskartellamit which had blocked the mergemwere outweighed by overriding public
interest, is the E.ON/Ruhrgas merger. This case concerned tlyy eretor, in particular the supply of
gas. TheBundeskartellamhad found that the merger would strengthen dominant positions both in the gas
and electricity sales markéts The Bundeskartellamheld that the merger would be problematic in
particular withr e s pe ct to the gas markets where the merg
dominant position and would significantly diminish the likelihood of any effective competition from other
grid gas companies. In the ministerial authorisation it wasedrgiuat the merger would strengthen the
international competitiveness of Ruhrgas on the supply as well as the demand side. Furthermore, the
merger would improve security of energy supply through the-termg supply of welpriced gas, in
particular from Rissia®.

After the merger was consummated it became clear that competition in the energy sector remained
unsatisfactory despite the liberalisation process in Germany.

To open the markets to competition, Bendeskartellaminitiated proceedings based Anticles 81
and 82 EC to investi gat dernEgasshpplRcohtractsavishGts costomerd. A c e
survey had shown that almostthigat ar t er s of the contracts concerne
requirement or at least quareii of between 80% and 100%. Almost all of these contracts ran for more

12 No such provision exists with respect to anticompetitive agreements and unilateral conduct.

In the 22 cases in which piees to a merger have applied for a ministerial authorisation, the Minister has
issued (at least partial) authorisation in five cases, some of them subject to obligations.

13

14 SeeBundeskartellam®uW/E DEV 511-5267 E.ON/Ruhrgas. See also English predease, available at
http://www.bundeskartellamt.de/wEnglisch/News/Archiv/ArchivNews2002/2002_01 21.php
1o See WuW/E DEV 5735981 E.ON/Ruhrgas and WuW/EBV 6436531 E.ON/Ruhrgas.
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than four years, in some cases up to twenty years. This combination of long contract periods and a high
degree of requirement satisfaction leads to considerable foreclosure effeitssdétision in January

2006° the Bundeskartellampr ohi bi t ed E. ON Rtarim cantaastd witle distrisutois,n g | «
which covered more than 80% of their actual gas requirements. These contracts were to be terminated at
the latest by the end ofdtsame gas year, on 30 September 2006.

2.4, Other political measures that are relevant to competition

There are of course other means that may have
competition by Aforeigno f ofdamsthat rGiseedarriers toreptry &r i s
(potential) competitors of the incumbent firm. A recent illustration can be found in the postal services
sector. Germany has formally opened up the market with the discontinuation, from January 2008, of the
last eclusivity rights of the incumbent Deutsche Post. However, Deutsche Post still enjoys considerable
advantages such as the exemption from value added tax obligations. Further to this, a rather high
minimum wage was introduced for the postal sector in 2087has rendered the offer of postal services in
competition with the incumbent Deutsche Post uneconomic for many newer competitors in th&".market
In the view of theBundeskartellamtthe measure is effectively a barrier to market entry for new
competibrs that may undermine the full legal market opening that took effect at the beginning of 2008.

3. Measures adopted in the recent economic crisis
3.1. The Financial Market Stabilisation Act

The last months have been characterised by a severe crisisfimatieal markets with implications
extending to the real economy. To address the extraordinarily difficult situation and restore confidence in
the financial markets, the German parliament has enacted the Financial Market Stabilisation Act that came
into effect in October 2008 The Act comprises a package of measures aimed at stabilising the financial
markets. The primary objectives of the act are (i) to secure the liquidity of financial institutions that have
their seat in Germany and (ii) to prevengeneral credit crunch. The concern was that systemically
indispensible banks could fail with consequences which were unpredictable for the wider economy in
Germany and beyond. The core of the package is a rescue fund which may (inter alia and under certai
conditions) acquire (or otherwise secure) loans, securities, derivative financial instruments and other risk
positions, acquire equity in the recapitalisation process and thus strengthen the core capital ratio of the
undertakings or also acquire a pag#tion, in particular, shares in firms.

16 See WuUW/E DEV 11471162 i E.ON Ruhrgas. See press release at
http://www.bundeskartellamt.de/wEnglisch/News/Archiv/ArchivNew3®@006_01_17.php

1 The German Monopolies Commissionhascgdcd t hi s step in a special opi
with all means, see press release (in German only) available at
http://www.monopolkommission.de/sg_51/presse_s51.Adeading competition lawyer, Prof. Wernhard
M° schel , argued in an expertise for a hearing bef

and Technology on 19 January 2009 that the minimumgewhased on the dnouse wage scale of the
Deutsche Post) deprives (potential) competitors of the most important competitive instrument. Prof.
Mdéschel concludes that the decision to declare the collective agreement between Deutsche Post and the
labour umon ver.di as binding for the whole sector is in violation of the German constitution, German and
European competition law (as an anticompetitive agreement, Article 81 EC and Section 1 ARC), and also
in violation of the freedom of establishment, Article BC.

An English version of the act is available at
http://www.bundesfinanzministerium.de/nn_69116/DE/BMF__ Startseite/Aktuelles/Aktuelle Gesetze/Ges
etze Verordnungen/Finanzmarktstabi _engl__anl,templateld=raw,property=publicationFile.pdf

18
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According to Article 2 Section 17 of the Act, Partflllof the German Act against Restraints of
Competition are not applicable. This means that the acquisition of interests by the fund in financial
institutions & not subject to German merger control law. This does not imply, however, that the
acquisition of these interests from the fund by third parties in the future would also escape merger control
law.

3.2. Specific measures taken on the basis of the Stahficn Act

The Stabilisation Act is of great importance to rescue financial institutions that are vital for the
financi al mar ket to function (fAisystemic bankso).
the problem of distinguishing between gare rescue situations and cases where this instrument may be
used to pursue other objectives. This question has been raised in the press with respect to the merger case
of Commerzbanlkand Dresdner Bak In this case, it has been argued that the obedt granting aid
from the rescue fund has been to support the envisaged concentrations between the respective parties rather
than to rescue a bank in serious financial turmoil. Whatever the merit of the criticism, it highlights the
problem that with a peerful instrument like a rescue fund, the state is likely to be lobbied to intervene for
all kinds of special interests.

Such intervention would run counter aodoliberaltraditions where the state was supposed to leave
the market forces to work indepemtly where possibfé. Industrial policy measures bear the risk of the
state taking wrong decisions that have to be paid for by taxpayers. Furthermore, competition may be
seriously distorted. State intervention should therefore, as mentioned befastricted to the minimum
necessary.

It is feared that the financial crisis may extend to other sectors and affect the real economy.
Parliament has therefore adopted a broader investment and stimulus package to bolster the economy. As
far as the implemeation of the measures is concerned, the government will have to ensure that they will
not lead to significant market distortion, to the detriment of those competitors that do not benefit from the
measures adopt&d Furthermore, the state measures showldpnovide an incentive for firms to take
money from the state although the aid is not needed to gain a competitive advantage over their competitors.
The issue of aid by the state may finally run counter to the objective of creating a level playifor field
firms in different countried.

4, Conclusion

The Bundeskartellamtakes a critical view of state intervention that goes beyond setting a regulatory
framework for markets to function. Generally, developments within the markets and developments which
open up new markets should be left to firms, not the state, since these will normally have a much better
insight into how markets function than the state. Thus, it should be left to firms and competition to identify
key sectors, technologies as well asdgpand services that merit investment and development. Or, as the
former Chairman of the United Kingdomés Competit

19 See, e.glst Ihnen noch zu helfen? Stddeutsche Zeit@7glanuary 2009, p. 17.

See also the critical opinion of the German Monopolies Commission, available in German at
http://www.monopolkommission.de/presse/pressemitteilung2@aP

See German  Monopolies Commission, press release, available in German at
http://www.monopolkommission.de/presse/pressemitteilung090122.pdf

Creating a level plagg field between firms throughout the European Union is the objective of the EC
Treatybds rule on state aid, see Articles 87 et seo

20
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kind of o6écompetitivenessd which c¢ o mpydgheiotlyiwayna p ol i
nation state can achieve the kind of fAcoAipetitive

If market intervention is in fact necessary, for instance in these difficult times of financial crisis and
spill-over to the real ecamy, governments setting up rescue funds and granting state aid to firms in
trouble should limit themselves to rescuing or supporting firms that are crucial for the functioning of the
system. Any other measure may only lead to high costs for the taxgrai/eeriously distort competition
in the markets concerned.

B Paul Geroski, Competition Policy and National Champions, Speech to WIFO (Austrian Institute of

Economic Research) in \fiea (8 March 2005), available fatp://www.competition
commission.org.uk/our_peop/members/chair_speeches/pdf/geroski_wifo vienBas Qi
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JAPAN

1. Introduction

Today, the importance of competition policies has been widelyoadkdged throughout the world
and the pursuit of fair and free competition is regarded to contribute to the promotion of trade and
investment, the maintenance of sustainable economic growth by enhancing economic efficiency and
productivity and the furtheachievement of national and consumer welfare. Viewed from a historical
perspective, however, a culture of competition was not widespread among the general public in Japan from
the beginning, even though the Japanese economy had long been based on acmaokey. This is
suggested by the fact that government policies that inclined to draw a picture of a desirable industrial
structure and encourage harmonious cooperation among entrepreneurs received general support even after
the Anti monopol yendttedas & pa’ bf ddilhrid War || economic democrattion

policy.

This contribution paper introduces how the relationship between industrial policy and competition
policy has changed through the process of increasing understanding of compelitypnto today.

2. Experience of Japanese competition law and policy
2.1. Enactment of the Act Concerning Prohibition of Private Monopsdtion and Maintenance of
Fair Trade (Antimonopoly Act, AAMAO) (1947)

In 1947, the AMA, the Japanese competition,lass enacted and the Japan Fair Trade Commission
(JFTC) was established as an independent commission.

After World War 1, as part of the democratisation of the Japanese economy, the AMA was
introduced for the purpose of establishing a competitive econgyatem based on a market economy. It
aimed to maintain a permanently competitive market through structural measures, such as the dissolution
of giant conglomerates known as Baibatsu the elimination of the concentration of economic power and
the remowl of private controlling groups. The competition law and policy in Japan was introduced
drastically and at the same time. While some assess that the resulting competitive market structure of the
Japanese economy through this effort made a great coniribtdi the development of the Japanese
economy overall, the concept of competition policy and economic development through competition did
not take root rapidly.

2.2. iDark Ages of the Anti monopoly Actod (1950s)

The immediate challenge for Japan after theadire of the occupying forces was to achieve
economic independence. Government policy, therefore, focused on fostering and strengthening domestic
industries to earn foreign exchange through exports. This led to the enactment of various laws exempting a
wide range of industries from the AMA, mainly with the objective of easing cartel regulations. In addition,
administrative guidance, which might harm competition and was incompatible with competition policy,
was implemented in many industries during perioflsecession with a view to preventing excessive
competition or stabilising the market. Thus, from the viewpoint of both the legal systems and the legal
institutions, competition policy was restricted and forced to step back.
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2.3. Approach to largescalemergers and acquisitions (1960s)

The deregulation of trade, foreign exchange and capital was strongly promoted in the Japanese
economy during this period. At this time the Japanese economy was considered to be more closely
connected with global markets tugh these deregulations and competition among entrepreneurs in the
Japanese economy was taken as having an international scale. However, in order to strengthen the
management base of enterprises, industrial policies that intensively facilitated thetretioceaf capital
gathered more support based onthesol | ed fAt heory of excessive comp
characteristics of Japanese entrepreneurs, which are comparatively too small in size, was thought to lead to
excessive competition

For example, a bill of the Law for Temporary Measures to Promote Specified Industries, which aimed
to promote industrial reorganisation, was submitted to the Diet in March 1963. In this law, the government,
in cooperation with the private sector, wasdesignate particular industries for reorganisation such as
automobiles, special steels and petrochemicals, which needed to strengthen their international
competitiveness, and set up policies regarding capital investments, mergers and the rationdlisation o
cartels of enterprises. Although the bill did not necessarily garner any positive support from political and
industrial circles and was withdrawn in the Diet, an increase in-kargle mergers of enterprises followed
in key industrial fields.

One typi@l largescale merger during this period was a merger between two major steel companies,
Yawata and Fuji (Consent Decision on 30 October, 1969). This merger would have greatly influenced the
national economy because it was to be the largestwarsinergerin Japan and steel products were
significant basic materials for a variety of ind
as necessary for promoting industrial reorganisation under the open economy. However, it can be said that
the mergr was going to have a serious influence on competition because it would merge the 1st and the
2nd | argest entrepreneurs in the key steel i ndusH
30 percent in more than 20 products. The JFTC consideatthe merger would raise a lot of problems in
terms of competition policy and its decision was viewed with great interest. Although the JFTC accepted
the merger proposal in the end, with delivering a consent order demanding various remedies, discussion
on the role of the AMA became more active, and it was made clear that approval farslzabeemergers
would not be easy to obtain. The merger of Yawata and Fuji marked a tuning point, and the existence of
the AMA and the JFTC were strongly recognisediJ apands i ndustrial communit

2.4, Greater awareness of competition policy through elimination measures against- anti
competitive activities that affect the whole national economy (1970s)

During this period, the international monetary creigl the oil crisis shocked the Japanese economy.
Unusual inflation psychology followed the oil crisis in 1973, leading to skyrocketing prices. Many
suppliers such as manufacturers rushed to form illegal cartels in order to raise prices in advance before
their costs rose. The JFTC uncovered the illegal cartels one by one and rendereshddasist orders.

On 15 February 1974, the JFTC filed with the Public Prosecutor General criminal accusations against 11
oil wholesalers and their executives, who wenmived in the price cartel case of oil products, based on

the provision of Article 73, Paragraph 1 of the AMA, which was the first case of criminal accusation in a
cartel after the AMA was enacted.

In addition, because administrative guidance was invoivedhis cartel case the relationship
between administrative guidance and cartels became an issue for debate. Concern about the relationship

! In this case, the administrative guidance from the Ministry of International Trade and Industry (MITI)

sought to fAcontrol p r sedivelhoods fby requiing @il wiokksalers to coasnltd st a
with the ministry in advancef@p pr ov a l of any oil price hike, not |
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between administrative guidance and cartels had been discussed for many years, and the JFTC had
consistently takerthe position that cartels, even those concluded under administrative guidance, were
violations of the AMA. The prosecution in this case and a guilty verdict at the Supreme Court marked a
turning point of changing past practices to restrain competitiadbynistrative guidanée

During the structural depression after the oil crises, thealed Structurally Depressed Industry
laws, that is, the Law on Temporary Measures for Stabilisation of Specified Depressed Industries (1978),
the Law on Temporary Maares for the Structural Improvement of Specified Industries (1983) and the
Law on Temporary Measures to Facilitate Industrial Structural Adjustment (1987) were drafted. In the
process of the legislation of these acts, there was, at first, a strong temdamguiring government
intervention from the viewpoint of industrial policy, such as considering or implementing instructed cartels

by the government and exemptions to the AMA. Howe
ofsocal | edvePéadjust ment Policyod approved by the OE(
into consideration competition policy, which is ¢

even if cartels instructed by the relevant Ministers were allowedddition, in the later legislation of the

above laws, in order to implement business alliances within the framework of the AMA, consideration of
competition policy resulted in the development of a coordination scheme between the relevant minister and
the JFTC regarding the relevant ministerds appr o\
relevant ministers were not allowed in the 1987 law.

2.5. Expansion of the scope of application of the competition law through deregulation and
reduction in exemptions (198@0s)

In the latter half of the 1980s, deregulation was promoted to open the Japanese market and boost
i mports in order to mitigate trade friction cause
t he y e n dienled w pallsefar stradtural reform of the Japanese economy, as it revealed the price
differential within and outside the country as well as concern for the hollesvingf industry and
employment uncertainty as it encouraged enterprises to shifteagerds order to construct an economic
society based on the principle of sedsponsibility and market principles, the importance of strengthening
competition policy as well as deregulating Japanbo
acive development of competition policy proceeded in this period.

In 1995, the Cabinet adopted AThe Deregul ati on
of regulatory reform and competition policy. There have been several Cabinet Decisionsiingncer
regulatory reform since then.

sole discretion, or by indicating price changes i
hike plan, always on condition that any price hike should stayimitte maximum price established in

1971 per type of oil in order to cope with the emergency caused by the extraordinary oil price hike
resulting from successive substantial increases in oil price put into effect by OPEC and OAPEC since the
autumnof197@ The meaning of Administrative Guidance is
of the Administrative Procedure Act (Act No. 88 of
which an Administrative Organ may seek, within the scope oftiteesl or affairs under its jurisdiction,

certain action or inaction on the part of specified persons in order teerealministrative aims, where

such acts are not Dispositionso.

2 On the occasio of the Tokyo Hietplkum@®oducts, the IFTQu | i n g
published the I nterpretations Concerning the Relz¢
Guidancedo (the former Administrative Gaditdvwew,ce Gui
cented on administrativeguidance concerning prices and quantities. The JFTC sent the guidelines to the
relevant ministries and agencies and requestsad thconsider them in their administrative management.

n
fi
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In order to clarify the guidelines under the AMA about ensuring the transparency of distribution and
business practices, which was discussed in the Structural Impediments Initiative (Sll) talks between Japan
and the Unitd St ates starting in 1989, the JFTC publ i sh
and Business Practiceso (1991). I n addition, the
the Activities of Firms and Trade Associations with Regard tb Pu ¢ Bi dso (1994) an
Concerning the Activities of Trade Associations
intended to contribute to preventing firms and trade associations from violating the AMA and to help them
in their pursuit of ppropriate actions. Furthermore, the JFTC reviewed the former Administrative
Gui dance Gui delines i n June 1994, and t hen form
Admini strative Gui dance under the Anti mmesnanpol vy
administrative guidance regarding the entry of firms and provide concrete examples indicating each
category of administrative guidance that may pose a problem under the AMA.

The need for exemptions has changed significantly since the inceptioa ekéimption system in
accordance with the improvement of the economic environment as Japan gained global economic power
and the financial conditions of Japanese companies strengthened. Therefore, reflecting several Cabinet
Deci sions sincegufitahte oRe vVAicsteedo nDePrleand (i n March
exemptions to the AMA significantly. The number of exemptions was reduced from 89 systems under 30
laws, as of the end of FY 1995, to 21 systems under 15 laws as of the end of 2008.

2.6. Efforts for strengthening the enforcement power of the AMA (ongoing)

As is shown in the processes mentioned above, it may be no exaggeration to say that the importance
of competition law and policy has become widely perceived to a considerable degree in Japan and
competition law and policy has become firmly established in the Japanese economy. As a result, when
considering a policy or measure applicable to any individual industry for example, the government now
carefully considers how it will serve to improve corifpde environments or promote competition in the
relevant market. Also firmly established is the realisation that for the further development of our economy,
it is indispensable for entrepreneurs in many industries not only to improve technology ardiyitgdiu
the face of stiff international competition but also to compete actively in domestic markets.

On the other hand, -dhangingbcenomiareabtiesptiie JITE [ aontiwusly v e r
reviewing the AMA and competition policy in ordes make them more effective for maintaining and
promoting fair and free competition in consideration of whether the legal system of the AMA is designed
to function sufficiently or is comparable to that of the level of international standards.

a) Enhancementfdaw enforcement functions through the amendment of the AMA

In order to strengthen the measures against antimonopoly violations, a comprehensive
amendment of the AMA, which was the largest since 1977, including (a) an increase of the
surcharge rate, (bpiroduction of a leniency program, (c) introduction of criminal investigative
power and (d) revision of the hearing procedures, was approved by the Diet in April 2005 and
came into effect in January 2006.

In compliance with the provisions contained in Algi 13 in the Supplementary Provisions of the
amended AMA of 2005, the Actds amendment bill
system imposed on those entrepreneurs engaging in exclusionary type private monopolisation,
unfair trade practiceste, (b) the review of the surcharge rate imposed on entrepreneurs that
have been playing a leading role in cartel,-fogdjings, etc., (c) the introduction of a joint
application system for the leniency program by those entrepreneurs affiliated withtleschnd

implicated in the same infringement and (d) the revision of the natification system regarding

122



b)

DAF/COMP/GF(2009)9

business combinations, was approved at the Cabinet meeting held on March 11, 2008, and was
submitted to the 169th ordinary session of the Diet on e sky.

Efforts for regulatory reforms

To realise sustained economic growth led by prigatetor demand, it is a pressing task to push
ahead with the structural reform of our economy through regulatory reform. By means of
structural reform, we are expedtto build a socioeconomic system that is open to the world and
permits the private sector to fully utilise its initiative and vitality acting on the principles of self
responsibility and the market mechanism.

I n such circumstances, the Japanese governpheres the revitalisation of the economy based
on regulatory reform as the top priority, and has been promoting regulatory reform since-the mid
1990s. Most recently, reform has been promoted in accordance with theYHaieBlan for the
Promotion of Reglatory Reform (Cabinet Decision of June 2007, revised in March 2008).

The JFTC actively participates in formulating programs designed to promote such regulatory
reform, makes necessary recommendations for improving individual government regulations and
makes efforts for a clearer application of competition laws through the formulation of guidelines.
As part of such efforts, since 2000 the JFTC has conducted studies, presented recommendations
and formulated guidelines on some 35 regulatory reforms in total.

Improvement of corporate compliance

There are increasing movements toward requiring improved corporate compliance, such as
through the amendment of the AMA, the creation of a system of whistleblower protection and
rulemaking for internal control under tH@ompanies Act and the Financial Instruments and
Exchange Act. Because improvement of corporate compliance is important for advancing fair
competition in the economy and trade, the JFTC promotes support for improvement of
compliance as a key policy desigh® enhance compliance under the AMA, and conducts a
guestionnaire survey on corporate compliance and publishes reports. In 2007, for instance, the
JFTC developed a questionnaire survey for for@igmed companies operating in Japan and
summarised the datand situation of their compliance in Japan. At the same time, the JFTC
developed a similar survey among domestic companies and examined how -doveaph
companies differ from domestic companies in their compliance. The JFTC also surveyed lawyers,
askinghow companies changed in their awareness of compliance in response to the required
improvement of corporate compliance following enforcement of the amended AMA. The JFTC
analysed the results obtained i n aldnowndde se s
companies and compliance by foreigiwned and domestic companies as viewed by lawyers
with a focus on the Anti monopoly Act. o (Publi

Conclusion

|l mpl emented as part of the poiwarecpnomdy¢he AMArhasd t o

since made steady progress, struggling throughdedved devastation and turmoil, rapid economic
growth, oil crises, collapse of the bubble economy, etc. At times, the process was a rocky road as the AMA
was subjected to relaxed revisions some occasions and insufficient recognition among the general
public on others. Little by little the AMA has struck root in our economic society and is now widely
recognised.

The bill was withdrawn at the end of the 170th Diet in December 2008.
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One of the reasons why it took such a long time to gain understanding of itmmpatv and policy
is that there was a recognition that government policy that had been inclined to protect and foster domestic
industries had contributed to the high growth of the Japanese economy, which is now thdasgeshih
the world. Howeverd ur i ng t he period of Japands rapid econ«
War I, fierce competition continued in many industries among entrepreneurs with many new market
entries. Therefore, the policy of growing-salled National Champions has nefenctioned as the core of
industrial policy in Japan. We should also take note of the fact that the AMA as a comprehensive
competition law has consistently existed and the JFTC has continued enforcing the AMA since 1947 until
today. While regulations t@rotect specific industries or entrepreneurs through industrial policy may
temporarily bring about a certain level of growth and contribute to maintaining the economy, it is
recognised that on a losigrm basis, as the creative initiatives of entreprengmrsot function sufficiently
and diverse resources are not utilised efficiently, economic structural reform does not occur smoothly and
autonomously, and continuous economic growth can be hindered.

From around the 1970s, a competition policy perspediegan to be considered in implementing
industrial policy oriented government intervention. In and after the 1980s, the government worked more
actively on implementing competition policies in accordance with deregulations amid the growing
recognition of thenecessity for structural reform. Today, the importance of improving competitive
environments and promoting competition in the market is widely recognised. As a result, for instance, the
JFTC and relevant ministries are in close contact and coordinateeadthother in such a manner that
policies to be determined under relevant business laws of specific industries are drawn up and implemented
in a manner consistent with the policies worked out under the AMA.
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KOREA

1. Introduction

During the 1960s and 1970s, Korea enjoygdh@enomenaéconomic growth by employing a strategy
that aims to nurture certaimdustries through financial support and protection like taxentivesand
safeguard measures. However, during the same period, problemmsolilapolisticmarket structure and
market distortion were created, which underrdittee Korean econondy fundamentals. Tey, departing
from a governmenrobriented growth strategy through support and protection, Korea has adopted a market
oriented growth strategy in which promotion of competition, regulatory reform lead to technological
innovationand enhanceproductivity.

This paper will first study Koréga past industrial policies, theexplore the conflicts between
industrial policy and competition policgnd seek possible viable solution3his isan issue on which
much discussion is recentigking placen Korea.

2. Thoughts on Koreaébs industrial policies of th
2.1. 1960s- 1970s: To nurture strategic industries through selection and concentration

With the first 5year economic development plan launched in 1962, Korea went about economic
development in earnesttA t hat t i me, t he devel odpvereaxpororiehtedat e gy
i ndustrialisationdo aiming to overcome wunfavourab
natural resources and thereby to find new growth momentum in exports.

In orderto develop heavy and chemical industry, the Korean government employed mainly indirect
subsidy programs like the provision of lamterest loans, tax breaks and safeguard measures to protect
local industry. At the same time, with monopolistic marketcstruu r €  wor seni ng, it e
Stabilisation Act, o to control prices.

Into the 1970s, a high growth of an average of 9.6% continued. However, protectionism and excessive
regulations in the form of ovénvestment in heavy and chemical industryd grice controls caused
multiple adverse effects, like worsened monopolistic market structure and inefficient resource allocation.

2.2. 1980s: to shift to a system that promotes smimpliance and competition

Going through the second oil shock, the Karegovernment had a rude awakening over the
governmenddriven economic management system, perceiving the limitation of government intervention.
Hence, under t heeompliinan opd ,e sc wmp efitsietlifon and mar ket
transforning its economic management style into a madkatnted one.

To that end, the Korean government reduced government financial assistance on a large scale,
abolished individual laws for industrial development and significantly eased safeguard measures by
removing the import prohibition list. Besides, with the view of overhauling the industrial assistance system
and carrying out industrial rationalisation effectively, the government introduced the Industrial
Development Act. The law confined theroleofthe ver nment t o a fAtroubl e sho
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intervention only to the case in which market fails to function properly, for example, restructuring of
sunset industries. As a result, the 1980s saw regulations on manufacturing industry largélyastasand
market disciplines greatly increased.

In the 1990s, Korea proceeded with deregulation in the service sector including finance,
telecommunications and transportation in full swing. The purpose of deregulation was to eliminate barriers
to entry nto the industries and to make it clear when the government should intervene and when it
shoul dndét, so as to change the framework of the r
1995 paved the way for removing trade barriers like tarifid quantity controls to a level of advanced
countriesbo.

Into the 2000s, the policy paradigm of greater market disciplines and market opening was consistently
maintained and evolved. Sweeping restructuring of corporate sector and financial industryrieduagr
which aimed in the short term, to remove factors that might make the sector and the industry unhealthy and
in the long term, to raise transparency, efficiency and fairness of the economy and thereby to strengthen
competitiveness through markesdplines.

3. Recent development of industrial policy and competition policy of Korea

Currently, Koreads industrial policy takes very
as the framework law governing the national industrial policy doescawtain major policy tools to
nurture national champions, such as sesparcific subsidies, entry restriction, easier access to credit and
exemption from antitrust law. The Act, instead, presents-ternrg-based workforce training assistance,
R&D investnent in basic science and technology and institutional innovation as primary tools of industrial

policy.

The Monopoly Regulation and Fair Trade Act (tt
applies to all industrial sectors without exception. Exeomptirom antitrust law is granted only to
legitimate exercise of intellectual property rights pursuant to the relevant law or conduct deemed
reasonable under other laws and regulations.

Therefore, it is fair to say that since the 1980s, Korea has noteaidaptational champion promoting
strategy and so its leading exporters in shipbuilding, automobiles, and electronics sectors have gotten on
their feet without government assistance to survive fierce competition at home and abroad and become the
wo r | ddérs. Ydt, s@ane regulated industries like finance, telecommunications and energy are keeping
anttcompetitive regulations for the sake of protect

I n recent years, Ko r e a 6 snflictad mipheegulatoly authorides mdintyr i t y
for the following two issues. First, '‘freqaeetlyt aki n
used by regulatory authorities to achieve the purpose of industrial policy like industrial vitalisatithe an
securing of public interest, often infringes comp

or price controls to protect related industry and companies often go against competition advocacy efforts.
Accordingly, the Korea Fair Tcee Commission is responding to the first issue by establishing principles
with which to enforce its law while for the second issue, consulting with the relevant regulatory authorities
to improve anticompetitive regulations under their jurisdiction.

! The term fAiadministrative guidanced means any admi:
a specific person in performing or failing to perform any certain act or to recommend or advise him/her to
do so or not to do so in order to accdistp administrative purposes within the scope of affairs falling
under its jurisdiction.
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a) Antitrust i nfringements involving regulatory aut't

b)

I n case undertakingsé conduct induced by adm
charge of industrial policy is in violation of competition law, the issue comes dotke toatter

of whether the conduct can be exempted from application of the MRTFA, deemed as legitimate

act pursuant to the relevant law or can be considered legal under the MRFTA. This issue has
mainly been relevant in cartel cases.

Guidelines for Review ofartels involving Administrative Guidance

The KFTC established a set of conditions and allowed administrative guidance to be exempted
from antitrust law only when those conditions are met. First, the relevant laws should stipulate
detailed conditions undewhich collaboration between competitors is allowed. Second, the
relevant laws should explicitly grant administrative agencies authority to issue administrative
guidance regarding collaboration between competitors.

Meanwhile, where administrative guidands involved, the case in which undertakings have
made a mutual agreement based on the guidance constitutes a cartel activity, but the case when
undertakings follow individually the guidance without the mutual agreement does not.

Two local phone compardie6  c ar t el involving | ocal cal l rat

In 2003, two local phone companies KT(market share at about 91% by number of subscribers)
and Hanaro Telecom (market share at about 8%) made an agreement in an attempt to bridge the
gap i n the t wo 6eagreemdnt, KT wautd enaintain itsedistimg call hates but if
Hanaro Telecom adjusts its call rates, KT would give its market share in the local phone market
by 1.2% on an annual average by 2007. At that time, the examinee KT argued that its conduct
should be exempted from competition law, citing that it was inevitable according to
administrative guidance of the Ministry of Information and Communicitiaich tried to

prevent the then ailing Hanaro Telecom from being driven out of the market.

The KFTC reognised the existence of the guidance, but concluded that there was Reffeaise
relationship between the guidance and the cartel conduct and the guidance was a mere
recommendation, thereby imposing a corrective order and 118.4 billion (abouti®ri dlllars)

in surcharge on KT and Hanaro Telecom.

KFTCbs ef f or icanpditive regaldtians. m ant i

Koreabs competition advocacy system

Pursuant to Article 63 of the MRFTA, the KFTC introduced and has had preliminary consultation
on enactment andeinforcement of amttompetitive regulations. Under this system, where
regulatory authorities wish to enact or amend laws and regulations that hacenapdititive
provisions like the determining of price or transaction terms, restriction in market @ntry
business activities, or cartels, or to approve of or take actions regarding sucbngpeiitive

The Ministry was in charge of promoting and regulating the IT industry, and after governmental
reorgangat i on, iis currently named fAKorea Communicati on

Under the agreement, provisions other than the one related to call rate fixing were not put into practice, and
the MIC did not take any action on the specific measures for compliance with the agreements or the part of
the agreement which failed to barded out.
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laws and regulations, they are required to have consultation with the KFTC in advance or to
inform the KFTC of such matters. Then the KFTC suggests recadatiens to the relevant
authorities, which in turn reflect them in their laws and regulations.

Plus, when it comes to statutory amendment in Korea, all proposals should receive examination

by the Regulatory Reform Committee, where the KFTC participateasinhe government
representative and is actively engaged in competition advocacy efforts. Particularly, from this
year, the competition assessment among the Regulatory Impact Analysis items will be carried out
solely by the KFTC. This shows that competii aut hori tyds role is gr
area of regulatory reform in Korea.

Accomplishments

As the awareness of and consensus on the preliminary consultation erorapétitive
regulations (Article 63 of the MRFTA) is growing within the gowaemt, the number of
consultation since 2004 has noticeably increased. In addition, the percentage of accepted KFTC
recommendations to the number of the submitted ones is more than 80%, and increasing.

The ongoing efforts to reform amtompetitive regulabns launched in 1988 have been
successful, with a notable feat in the late 1990s when the Omnibus Cartel Repeal Act enacted to
abolish more than 20 cartels from 18 laws. In 2007, based on the survey of the demand side (or
those regulated), the KFTC revied 52 regulations and agreed with the relevant authorities to
improve 23 of them. Since last year, the KFTC has been focusing ecoamyktitive regulations

like entry and business activity restrictions in major 3 regulated industries that are finarkse (ba
securities, notlife insurance), broadcasting & telecommunications, and aviation &
transportation. Besides, the KFTC is also making efforts to ferret out and improve anti
competitive ordinances and rules of local municipalities.

Cases demonstrating@omic effect of requlatory reform

In theory, there is no doubt that regulatory reform boosts the economy and brings positive effects
on various economic growth indicators. Her e a
IT sector introduced.

Since 1990, in concerted efforts with the relevant authority, the KFTC has been spurring efforts

to shift the telecommunication market to a competitive one through the easing of entry restriction
and price controls. As a rstssawnew entkants entariigto t el e
the market one after another after the mid 1990s and the each service sector form a competitive
environment, and in 1998, call rating system changed from apgraseal to notificatiotvased.

As a result, the overall calates gradually decreased, with distant call and international call rates

both plummeting by more than 50%.

4, Conclusion

In hindsight, policy to protect local industry with measures like subsidies, exemption from
competition law and entry restriction ases in Korea seems to be an effective policy at a time when a
country with little resources and small domestic market is in its early stage of industrialisation. However,
as the economy gets bigger and more complex, a goveruriented strategy that prates national
champions may deepen monopolistic market structure, create inefficiencies and have other adverse side
effects. After all, Koreads change in policy par:
oil shocks turned out to be a magamtributor to its substantive growth thereafter.
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In the era of global competition, the key to success lies in creating an environment where companies
can develop problersolving capability themselves and so enhance their productivity. In this liglgt, onl
policies that create such a prompetitive microeconomic environment for companies will facilitate
productivity growth and efficiency gains and ultimately sustainable economic development.
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NORWAY

1. Introduction

During the | ast decades we have wi tonoeg Jradé i ncr

barriers have been broken down and enabled us to exploit huge benefits from increased competition and
international trade. Important progress has also been made in international coordination and harmonisation
of competition rules and practgealthough much work remains in this area.

Recently the international financial crisis poses a serious threat to this positive development, at least
in the short run. The danger is now that the current crisis will bring this positive trend to a hatuoe i
world economies to be more protective, at least in the short run. Instead of focusing on the long term
benefits from competition and international trade in a globalised economy, many fear that world leaders
will focus on shorterm national interestnd the protection of local industries and labour markets.

The long term consequences of the current crisis may still be many. First we run the risk of increased
general mistrust of market based solutions, which in turn also may influence competitign petiond,
we may experience that public interference in free markets may become more acceptable. We have seen

many and large rescue packages for the banking sector which for the most part are sensible, but the danger

is that also other industries woulé lbovered by this. This could lead to a phase of state aid race where
national governments seek to improve the competiveness of local industry by granting them subsidies. We
clearly see such tendencies within the car industry world wide. Moreover, dffarasd international
convergence of competition policy may experience a setback, not only in HiJUW8lations but also

when it comes to implementing modern competition policy in emerging economies such as China and
India.

There is also a danger of palising competition policy which would mean a setback for effects
based and bureaucratic competition enforcement. Examples of this are already starting to pop up
worldwide, and the danger is that this tendency will continue. The lifting of normal mergesldor the
Lloyds TSB takeover of HBOS in the UK may serve a case in point. In this case the OFT found serious
competition concerns with the proposed takeover and referenced the case to the Competition Commission.
However, in late October 2008 the UKcBetary of State cleared the merger without reference to the
Competition Commission.

Finally, national states may be tempted to promote national champions to alleviate short run economic
problems, even in the absence of market failure.

Event though the wrent financial crisis may involve a temporary setback to globalisation and
increased international competition, it is hard to imagine that this will be a permanent trend. After all, the
crisis is largely due to improper regulation of the financial seaok unwise policies, and not too much
competition. When the current crisis blows over, the efforts to globalise markets will continue. The
guestion then is whether promoting national champions to counter this short run crisis, is a good long run
solution.

The national champion debate is also inherently linked to industrial policy (see Seabright, 2005; Falck
and Heblich, 2007). One wdg define industrial policy iforemarPec k (2006 ) : istate

affects or is intended to affect industry buto t ot her economic activities

industrial policy is normally perceived as to correct market failures. One of the central elements of the
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EU6s Lisbon Strategy is fAé to make FEhased éo@micnost ¢
region of the world. o One way to ful fil this goa
industrial policy.

National champions can be categorised with at least four different types (Cohen, 1995; Falck and
Heblich, 2007): Chicks, lame dks, big project firms and strong firms. Strong firms are the real
champions: competitive and technologically advanced firms. Lame ducks are lagging behind in technology
and competitiveness, while bpgoject firms operate in strategic fields targeteddmal governments.

There is strong evidence that radical innovations are more frequently introduced by new firms rather
than incumbents (Audretsch, 1995). Hence, industrial policy targetingdbhchicks (infant industries)
should promote diversity argimall and medium sized industries to promote experimentation and variety.
Hence a national champion policy towards chicks is almost deemed to fail. Lame ducks are found in none
competitive environments and declining industries, historically protected ifrmmational competition.
Optimal industrial policy towards these firms often is to allow them to die and to support the process of
structural change.

Big-project firms are in many respects similar to lame ducks, but the need to support these firms is not
found in poor economics performance or market failure. Instead the justification is strategic and firms from
the energy or military sector are often involved. Hence, in fact the only scope for industrial policy should
be to promote the real champions, fians that operate on or close to the technological frontier that has
the potential to be highly competitive on the world market. The question is whether these firms are an
industrial policy issue?

The current financial crisis may tempt policy makergrtomote national champions as a short run
remedy even in the absence of market failure. This could for instance be done by introducing lax merger
control. The question is whether lax competition policy is a good long term solution to the current crisis.
The next section explores some theoretical arguments for creating national champions though lenient
merger control.

2. A theory of national champions

The basic question explored in this section is the effects of lenient merger control to promote a
nationalchampion. | will illustrate the theoretical effects by constructing a very simple example which |
will gradually make more complex and realistic. The main ingredients of the examples will be some
merging firms and some firms that are outsiders to the energvill distinguish a situation with a closed
economy, which can be thought of as the financial crisis, where all relevant firms are domestic. This will
be contrasted with a second scenario with an open economy where some firms are owned by foreigners.
The latter can be thought of as a more globalised economy. The focus will be on how any proposed merger
will affect national welfare in the two settings, i.e. we are concerned about both domestic consumers and
domestic firmsdé profits.

To make it really simle, consider first a national market with three symmetric firms with constant
marginal costs in an industry. The market is characterised by some form of imperfect competition. The
economy is closed and all firms are owned nationally. Then consider @asptbmerger between two of
the firms involving no cost savings. The standard effect of the merger will be a price increase followed by
an increase in the dead weight loss. This can be illustrated as in Figure 1 below.
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Figure 1. Effects from a national merger in a closed economy

A National welfare:
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Costs i Concerned about domestic
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Before the merger the joint profit of all three firms is D + E + F + G. After the merger the joint profit
isA+ B+ D+ E + F. Hence, the increase in profifis B17 G. Consumers have lost A + B + C due to
increased price. Hence, the loss to society from the merger is C + G.

Then consider a similar merger in an open economy. Recall that now (the outsider) is aofereign
firm. This situation is illustratechiFigure 2.

Figure 2. Effects from a national merger in an open economy

Price Demand

Costs A Non-merging firm is foreign owned

T E: profit shift from domestic firms

T A: profit shift from domestic
consumers
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A A + E = Profit shift out of the country
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We see that the consequence for consumers is the same; the price increases by the same amount as
before. The jmt profit is also the same, but now some of the profit ends up with the foreign firm. Area E
in the figure is the profit shift from the domestic to the foreign firm. When the merging firms contract their
joint output, the outsider (foreign firm) will expd output and earn more profit. In addition, some of the
reduced consumer surplus is now transferred out of the country as profit to the foreign firm. This is
illustrated by area A in the figure. Thus, the loss in national surplus from the merger is h@v(@e
dead weight loss) plus A + E, where the latter stems from the fact that the outsider to the merger is a
foreign owned firm.

The lesson we can learn from this simple example is that a merger between domestic firms to create a
national champion isemerally detrimental to national welfare, and more so in an open economy where
outsiders may be foreign firms. Hence, from a national perspective we should be more sceptical to national
mergers in open economies than in closed economies.

Clearly, this is avery simple example and we need to develop this further. An obvious objection is
that if the merger involves substantial cost synergies the result may differ. However, this depends largely
on the nature of the cost savings involved with the mergerel§tlvings are predominantly fixed cokts
for instance due to savings of a head qudrteere will still be a price increase and a profit loss out of the
country as in our first example. On the other hand, if the savings are made in variable costghtwe mi
experience a price decrease following the merger. However, in order to achieve a price decrease, the
savings in variable costs have to be quite substantial. Moreover, the profit loss out of the country still
counts negative for the national surplusrewue this case. There is no clear evidence of substantial and
systematic cost reductions from mergers. For instance, in the banking industry there are studies suggesting
that economies of scale are exhausted for quite small operations. The implicati@rder policy is that
claims about cost savings should be met with sound scepticism unless they are backed by convincing
documentation. Also, one should focus on savings in variable costs more than fixed cost savings.

Another potential objection is thataldlomestic market may be a part of a larger international market.
One example is the common Nordic spot market for electricity. Can this be an argument for being more
lenient towards domestic prigecreasing mergers? Clearly, if the country is a net itepaf electricity,
the answer is clearly no. However, if the opposite is frie. the country is a net exporter; domestic
welfare might increase even with a prioereasing merger. The reason is of course that the increase in
profit for national firmsfrom exports may outweigh the negative impact domestically. In the Nordic
electricity market Norway is on average a net exporter, but this is about to disappear. This means that
nationally it can be beneficial to allow domestic mergers, especially gribecost margin is very low at
the outset. However, it is clear that consumers will always lose from aipcieasing merger. With a
consumer standard for evaluating mergers, this can never be beneficial. Moreover, allowing mergers for
this reason wilbe a beggathy-neighbour policy, and other countries may be tempted to do the same. The
result would be a prisonersdé dil emma where al/l CC
countries pursued such a policy. This illuminates the needupranational competition policy where all
national states coordinate their policies.

Yet another scenario is that a merger between two domestic firms may be a move to prevent a
takeover from a foreign firm. If we allow such an international merger ug recall that the outsider will
be a domestic firm. The profit shift will be as above, but this time into the country. A question that arises is
whether the cost savings are larger or smaller with an international merger than with a domestic merger.
Ther are at least two reasons why an international merger may induce more costs savings. First the
domestic firm may get access to knowledge and more efficient technology from the multinational firm.
Second, an international merger may lower wages as somgetitbam may be induced between trade
unions in different countries, as the merged firm may threaten to move production from one country to
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another. Therefore the price increase following an international merger may very well be smaller than the
price inadease from a domestic merger.

2.1. Examples

Two examples from the Norwegian market might help illustrate the point above. In the Norwegian
industry for farmed salmon the government imposed a restriction on ownership and thereby prevented the
development ofa national champion. In spite of this the Norwegian salmon industry has experienced a
considerable international success. Between 1990 and 2001 the sales of Norwegian salmon tripled and
costs and prices dropped substantially over the same period. Vhisgiaent is illustrated in Figure 3
below.

Figure 3. Prices and costs for Norwegian farmed salmon 1985-2006
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A different example is the rather sad story of the Norwegian cement idEstra long time, this
industry escaped antitrust scrutiny which enabled the industry to sustain a national price cartel from 1923
to 1967. The cartel was set up in a way that the market shares for the different producers were distributed
accordingtoemah producerds share of total capacity. To
overinvest in capacity, which the firms did especially after World War Il. This of course led to huge costs
and the price that could be obtained on internatiorsakets did not cover the costs associated with the
expansion in capacity. Figure 4 below depicts domestic production relative to Norwegian consumption of
cement.
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Figure 4. Domestic production and consumption of cement 1927-1988
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3. Conclusion

Industrial policy to promote national champions should be motivated and based on the existence of a
market failure. However, absent market failures, policy makers may still be tempted to proraotal nat
champions for a variety of reasons. The current financial crisis is one reason why policy makers may be
extra tempted to promote national champions. The financial crisis will pass, and then the process of
globaisation will continue. Hence, the quést is whether promotion of national champions to solve a
short term problem is a good long term solution.

Globalisation in the long run involves increased international competition, but also increased
competition for acquisitions. The question then is thwee policy makers should help their national
champions by introducing lenient competition policy to allow already large domestic firms to grow even
larger? In the same vein, should national policy makers try to avoid foreign acquisitions of national
champons?

As | have illustrated through theory and examples there is scant evidence that a policy of promoting
national champions will be beneficial for national welfare even in the short run, and much less so in the
long run. On the contrary, one might argimat fierce competition at home will induce firms to be
innovative and cost efficient. This in turn, will pave the way for success in an international market.
Moreover, promoting national champions by one state may induce neighbouring states to pigamne the
policy. If so, the only consequence will be concentrated national markets and potentially serious harm to
consumers.

Thus promoting national champions in the short run to counter the current crisis may be potentially
very damaging in the long run. Gteng national monopolies will certainly harm consumers by increased
prices at home. This couldin principle - be justified if the international success of a national champion
would feed back to the domestic market. However, it is not a straightforsswe ithat a national
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champion will be successful internationally, and even if it were, it is not clear whether this success would
be channell ed back domestically. It is tempting t
champions, notgovarme nt s . 0
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SWITZERLAND

1. Introduction

First of all, it is important to note that industrial policy can not only be pursued by giving state aids or
subsidies. Regulaty measures such as giving monopoly rights in certain areas to selected companies that
are also active in other geographical and/or product markets can create distortions that benefit or harm
competitors. Even subtle regulations such as safety standardther declaration requirements can
influence competition in a way that one or several companies or a sector are treated preferentially in the
market.

So, when subsidies or state aids between countries are compared, these comparisons should always be
taken with care as states giving a low level of obvious financial advantages to certain companies or sectors
can as well pursue an industrial policy with more subtle means.

2. The Swiss approach to industrial policy and national champions

Switzerland does ngiursue an explicit industrial policy. Although we are aware of arguments such as
the Ainfant industryo argument, we stil!/ bel i eve
government to select in advance certain sectors, products or cemspiaati are supposed to be successful
in a competitive market in the future. A competitive and undistorted market is probably the best way to
select companies and sectors that are promising also in an open and internationalised market.

There are severakasons that accrue for the difficulties for the state to select companies and/or
sectors that are successful in the future:

1 Many sectors, especially highch sectors, are subject to rapid technological development and
innovations. These developments andavations are unknown in advance to the state and even
to market players. Todayo6s promi simlgdoatbyc hnol c
even better new technologies or changed preferences.

1 Comparative advantages are not very well known to morwent and these advantages can
change over time or with the opening of new markets.

1 The two bullets above amount to risks that iati@ our experiencé much better managed by
private investors than by the government.

The statements above do not mean thatgovernment has no role at all in industrial policy. On the
contrary, we believe that it is the statebds and
and regulations that are not distorting competition so that the most efficient iempad sectors are
successful in the market.

Somet i mes, industri al policy is taken as an 1in
rapidly changing markets. We believe that such a policy is costly and that other means are more successful
in the long run to generate wealth in a globalising market. Instead of benefitting selected companies or
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sectors, the state should create a framework that is beneficial in general for economic activity and
competition:

1 A low general tax level for all compees and sectors is very beneficial for attracting companies
in strong international competition.

1 A low level of administrative burden allows companies to save time and money, to adapt to new
challenges and to get a competitive advantage over their coonpetit

1 A flexible labour market is the most important tool to allow companies and employees to adapt
efficiently to new economic challenges and developments.

1 Unemployment insurance combined with further training and education allows the unemployed
to adjus to market needs.

1 Contributing to norsector specific research and regulations that promote innovative activity are
important measures as well.

All the measures listed above are important state tasks. They can be designed tdibtorive to
competiton and if so, we believe that such a policy will usually be economically more successful than a
policy that tries to pursue a targeted industrial policy.

The same conclusions are valid for the issue of national champions. Switzerland is in open country to
foreign investment and hosts dozens of large amaitional companies. Switzerland does not significantly
influence companies in merging or not merging or collaborating with national or foreign companies. We
believe that this liberal and permissive stratétas contributed to creating wealth and exchange of
knowledge across borders.

This approach is also reflected in Switzerl and
government may, in exceptional cases, authorise agreements affecting itomp@etd practices of
enterprises having a dominant position whose unlawful nature has been ascertained by the competition
authority, or mergers that have been prohibited by the competition authority, if they are necessary in order
to safeguard compellingublic interests. However, the Swiss government has so far never used this option
and has never overruled competition agency decisions so far. Inversely, the government cannot prohibit an
operation, for instance a merger, if it considers that it harm&poterests, as it falls in the competence of
the competition authority.

The Swiss cartel law does neither provide for general exemptions of competition law, with only one
exception: | f bank mergers are nepedestatuymoltoo pr ot
financi al mar ket s, t he financi al services regul
Commission is consulted in advance.
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UNITED STATES!?

Answers oftheUni t ed States to Questionnaire Part [ AT
I ndustrial Policies in Promoting Economic Develop
nai. Does your country have a national industrial
by the nationalindustrial policy? What are the key features of your national industrial policy? How is
competition policy addressed in your industrial p
Before answering these questions, it would be useful to defnether m fAi ndustri al p

by noted antitrust economist Lawrence White used the following:

Aln current us e, the term O6industrial policy

rather thanndustrializationro ver al | € lies dres dBreect; micaol, angpseléciive; they are

an attempt by government to influence the decision making of companies or alter market signals;

thus they are discriminatingé I ndustrial po

delaying or retardig their decline; in other cases the goal is to succoratalyze maturing
sectors or to stimulate advancing sectors. o

The United States does not have an industrial policy, as defined above. Rather, our broad policy is
free competition and, concomitantlvigorous antitrust enforcement. That policy necessarifgxists
with other government policies, such as those short term measures that are intended to ease the economic
shocks that affect particular industries in troubled times. At various timesunes favouring specific
industries have been implemented, at both national andedebal levels, that some might see as
constituting industrial policy. Nevertheless, competition policy, not industrial policy, is the main
organising principle ofthent ed St ates6 economic policy, not jus
of industrial intervention or another.

2. How are the competition principles embedded i
N/A.

3. I n your o any oonflcts and/a@ coenplembngarities/synergies between competition

and industri al | aws/ policies? Pl ease give at | ea

We believe that there usually are more potential conflicts than complemestanitisynergies.
Hypothetical examples of the former could include regulatory rate setting for competing firms, applying
policies that diséminate by nationality,and ineffective merger enforcement by sectoral regulators.
Examples of the lattér synerges stemming from industrial policy writ largecould include government

The attached document was prepared for a discussion on industrial policy at the Ninth Intergovernmental
Group of Experts on Competition Law and Policy at UNCTAD, in July 2009.

Robert Driscoll and Jack Behrman, eds., National Industrié¢iPs, Cambridge, Mass., 1984, at 5, quoted
in Lawrence J. Whi t e, AANntitrust and I ndu$4,ri al P
RegMarketsCenter January 2008.
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infrastructure investment and government R&D programs. A number of U.S. Government agencies
maintain important and useful R&D programs, including the National Institutes of HedittN | Ho ) , t
Nati onal Aeronautics and Space AdmibDneifsetnDedenSeso n (
Advanced Research Projects Agency (ADARPAO) . ‘
infrastructures and open advancement of basic and apsgtiedtific knowledge ought to be quite
compatible with competition policy.

h
f

Conversely, government efforts to Astabilised i
constraints, trade barriers, or encouragement of anticompetitive, ineffroengiers, obviously conflict
with modern competition policy and are unlikely to promote industry competitiveness in the longer run.
As former Federal Trade Commission Chairman Majoras described it:

iThe fact is that c o mp e taidless of iits origin, begets effidientne s t |
productive firms, which are better able to compete on global markets, which in turn increases
economic growth anrnd standards of |iving.o

4. To promote national champi on s istenswitrecompetitiod u st r i
policy, whereas merger control as a competition policy tool may be inconsistent with industrial policy.
I n your opinion, which of the two policies should

We believe that the latter (merger control) shoutdgsioritised. Nor is merger control the only
antitrust tool that should be prioritised the usual antitrust rules against cartels, other anticompetitive
agreements, and monopolistic practices also need to be vigorously applied. For the reasonsonoted i
previous answer, these antitrust tools promote competition and efficiency, artdriongompetitiveness.

5. Many countriesd competition | aws have exempt
sectors, such as agriculture, SMEs, and almation of technological progress, including intellectual
property rights. What types of exemptions does your competition law include and for what policy
purposes?o0

Please refer to our Answer Number 4 to Part | of this Questionnaire for an identifichtihS.
antitrust exemptions and immunities.

3 Deborah Pl att Maj or as, iNati onal ®&dhadnpd oRemar kls Da
International Competition Conference/EU Competition Day, Munich, Germany, March 26, 2007, at 2. See
al so Lawrence White, AAntitrust and I ndustrial Pol

For a discussion of the empirical findingé the association between vigorous domestic rivalry and the
creation and persistence of competitive advantage in an industry, see Michael Porter, THE COMPETITIVE
ADVANTAGE OF NATIONS, Collier Macmillan, Inc., (1990) at p. 117, and the discussion of theefa

of protectionist policies that protect Ainfant i n
industry to adjust at pp. 66557.
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EUROPEAN COMMISSION

1. The Commission's general stance on industrial policy and "national champions"

It should be emphasised at the outset that in the view of the European Commission, industrial policy
and competition policy are not in conflict with each oth&ather, particularly as a strong industry
depends on an open market with free competition, ctitigre policy should form part of industrial
policy2 Accordingly, this rather anachronistic term should more suitably be substituted by
"competitiveness policy" as the overall notiofihis view has been frequently stated by the Commission,
notably in its2004 Communication "A practive Competition Policy for a Competitive Eurche"

The term "national champions" is often used to refer to domestic companies that are strong players in
international markets and that are in various ways supported by theingmnts. They often contribute
to national pride and their success is seen as a benchmark of the state of the national economy.

It has to be underlined that the Commission is not against "national champions" per se, as long as their
status is achievedhiaccordance with EC law on competition, mergers and State aid. National champions
resulting from the play of competition in an open and competitive market do not rais€ issues.

However, it should also be noted that the Commission does not see a spetital fuster "national
champions”. Every nation can be a winner in the single nfarkéth which the concept of merely
"national” champions is somewhat in tension. In contrast, a recent call for the creation of "European
Champions® is more in keeping wit the spirit of the internal market. But even regarding "European
Champions", the Commission does not see any need to foster them in an interventionist way. Moreover,
the concept of any kind of "champion” cannot be invoked, explicitly or implicitly, astéigation for
setting aside the rules on atrtist, mergers and State did.

The Commission holds that a competitive market, guaranteed by EC law, is the best instrument to
bolster the economy and industry in Europe. It is the central driver for eaomgpowth, and only firms

! P.A. GeroskiCompetition Policy and National Champions, p. 6 et seq.

2 N. Kroes Industrial Policy and Competition Law & Policy, Speech/06/499, p. I8, Kroes

Competitiveness, Speech/08/207, p. 2; &xs Sorgard The Economics of National Champions, p. 63.
SeeN. Kroes Industrial Policy and Competition Law & Policy, Speech/06/499, p. 4 et seq.
4 COM(2004) 293 final of 20/4/2004. See the accompanying press release 1P/04/501.

SeeJ. Haywardin J.E. Shalom (ed.), Industrial Enterprise and European Integration, p. 10 et seq. on the
different notions anél. Motta, Competition Policy, p. 10 et segn the history.

6 COM (2004) 293 final of 20/4/2004, p. 4.
N. Kroes Competitiveness, Speech/08/207, p. 2.

D. Strausskahn, Round Table: Sustainable Project for Europe: Final Report of the Group of Policy
Advisors, 2004; the creation of Europeanatpions has also been an argument of the French Government
in the past, se& Haywardin J.E. Shalom (ed.), Industrial Enterprise and European Integration, p. 7.

N. Kroes Building a Competitive Europe, Speech/05/78, p. 4.
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that can stand competition at home (and in Europe) can compete with the entire world. Thus, vigorous
competition based on a pagtive competition policy, that intends to improve the regulatory framework for
competition as well athe efficiency of enforcement practic@ss the best industrial policy.EC law does

not form an obstacle to creating firms with sufficient dimension to compete in the global marketplace, as
long as competition is guarante®d.

However, competition is n@n end in itself but a means to an end, and in that respect it is connected
to the Lisbon Agenda (a terear strategy for improving the competitiveness of the EU economy, launched
in Lisbon in 2000)* Economic growth should be based on innovation, leagwo knowledgebased jobs,
guarantee sustainability, protect the environment and thereby contribute to social welfare and ensure long
term prosperity in Europ€.0One should bear in mind that also the Lisbon Agenda is a European Agenda,
exceeding national bders.

2. Exemptions from competition law for National Champion®
2.1 The "critical mass" or "scale economy~argument

One common argument invoked in favour of national champions is the "critical mass" or "scale
economy-argument, stating that EC compietit law as it is applied by the Commission may prevent
companies from reaching the "critical mass" necessary to persist in markets that require undertaking with a
special scale to be competitive. Especially, to compete in the global market might regiticalamass,
according to the supporters of that view.

This argument is not convincing: Firstly, if the business idea is actually sustainable and persuasive,
investors with rational expectations and interest in future compensation will be found $® thatéssary
size will be reached even without government support and State aid. Secondly, the merger rules do not
preclude companies from growing to a "critical mass", whether organically or by merger and acquisition,
as long as this does not lead to stalition of competition to the disadvantage of consumers, or to a denial
of market access. Thus, the Commission acknowledges that a minimal scale might be desirable, especially
in highttech sectors, but this does not remove the rationale for ensuringt@@mnpeven in those sectors.
Thirdly, defining the relevant market in merger cases with respect to their scale (meaning de facto a more
lenient approach in the case of smaller local or national markets) would lead to an unacceptable
discrimination againstonsumers in smaller economies.

2.2 "Market failure" and "learning effects" -argument

There might be situations in which under the given technology a profitable production is not possible
for private producers. This leads to a market failure that a goesrtncan address in order to produce a
total welfare benefit that exceeds the government's cost. Comparable problems might arise concerning the
development of new technology and inventions in general. In some areas (e.g. the aviation sector) the costs
and isks are so high and incalculable that private investors may be unwilling to incur them irrespective of
the opportunities. Further, one might conceivably envisage government support for national firms during
their "learning phase" until they know how to fm@fitable in highly innovative sectors. But even in those

10 See COM (2004) 293 finah this respect.

1 N. Kroes Building a Competitive Europe, Speech/05/78, p. 4.

12 N. Kroes Competitiveness, Speech/08/207, p. 4 et seq.

13 N. Kroes Building a Competitive Europe, Speech/05/78, pN.3Kroes Industrial Policy and Competition

Law & Policy, Speech/06/499, p. 7.
14 COM (2004) 293 finalN. Kroes Industrial Policy and Competition Law & Policy, Speech/06/499, p. 4.
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cases, no support should be granted if funds could be achieved from the free market because of
expectations of profit in the loAgrm. In any case, there is a fundamental distinction between a
government address market failures and fostering the creation of national champions.

EC law provides for mechanisms to address market failures via state aids, e.g. the Community
Framework for State aid for Research and Development lamolvation (2006 OJ C323/1)° the
Community guidelines on state aid to promote risk capital investments in small and rs&oidm
enterprises (2006 OJ C 194f2pr the Community guidelines on State aid for rescuing and restructuring
firms in difficulty (2004 OJ C 244/2),

In short, one could say that t®mmission accepts "intelligenttargeted support” to fill gaps left by
genuine market failures if the support is granted to enhance active compétifioa. outcome of a
national champion does not raise concerns under thiesanstances; however, the aim of creation of a
national champion does not serve as a justification in itself for state aid or other state intervention.

3. Caselaw regarding interventions by Member States

In the context of "national champions”, an EUmteer State could be incited to intervene in one of
three ways which are pertinent for EU competition law:

c) It may grant state aid in some form to the undertaking in question. In this case article 87 of the
Treaty applies. Unless covered by a block exempttmnaid must be notified to the Commission
and may not be paid as long as the Commission has not approved it. Any state aid illegally paid
out must be reimbursed to the State in question by the beneficiary company.

As an example of the Commission's detiered enforcement practice one might refer to the case
"Electricité de Franc¢EdF)". The Commission did not accept the State guarantee that France
accorded EdF for several yedrand decided in 2003 that EdF had to reimburse more than

15 See p. 20 under 7.3.1.EXistence of a market failuréds indicated in Chapter 1State aid may be

necessary to increase&®&I in the economy only to the extent that the market, on its &ails to deliver

an optimal outcomdt is established that certain market failures hamper the overall level of R&D&I in the
Community. However, not all undertakings and sectors in theosey are confronted to these market
failures to the same extent. Consequently, as regards measures subject to a detailed assessment, the
Member State should provide adequate information whether the aid refers to a general market failure
regarding R&D&I inthe Community, or to a specific market failure.”

16 See p. 5 concerning the balancing test asking inter §ials the aid well designed to deliver the objective

of common interesthat is does the proposed aid address the market failucther objetive?"

1 See para. 19: "Articl87(2) and (3) of the Treaty provide for the possibility that aid falling within the scope

of Article 87(1) will be regarded as compatible with the common market. Apart from cases of aid
envisaged by Articl&87(2), in particlar aid to make good the damage caused by natural disasters or
exceptional occurrences, which are not covered here, the only basis on which aid for firms in difficulty can
be deemed compatible is Articd? (3)(c). Under that provision the Commission Haspower to authorise

«aid to facilitate the development of certain economic activities (...) where such aid does not adversely
affect trading conditions to an extent contrary to the common interest.» In particular, this could be the case
wherethe aid isnecessary to correct disparities caused by market failore® ensure economic and
social cohesion."

18 N. Kroes Building a Competitive Europe, Speech/05/78, p. 8.

19 See press release IP/03/477.
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d)

G 2lbillion. In another case the Commission decided that Olympic Airlines had to return more
than G 700 million in illegdl State subsidies

It may encourage or foster a merger between two domestic companies which has a Community
dimension and thefere falls within the scope of the EU merger regulation. In this case the
Commission, under the merger Regulation, assesses only the effect on competition, without
taking into account other factors, and where the merger poses problems for competiéion, it ¢
require remedies or prohibit the merger, regardless of whether it is supported by a Member State.

Accordingly, the Commission was unable to authorise a merger of Scania and Volvo irrespective
of the support of the Swedish government for the mérgeie merger ofGaz de Francé€GdF)

and Suez, supported by the French government, could be approved only after various remedies
had been accepted to avoid distortions of competition in France and Béigium.

It may oppose a takeover of a domestic company bgreigh company, where there is a
Community dimension and the EU merger regulation is applicable. In this case, the only legal
instrument permitting a member State to intervene is article 21.4 of the merger Regulation, which
allows intervention on stricthlimited grounds: public security, plurality of the media and
prudential rules, and other public interests only if they are communicated to the Commission by
the Member State concerned and shall be recognised by the Comriission.

Thus, the Real Decreteey 4/2006 of 24 February 2006, an emergency law enacted by the
Spanish government to prevent the takeover of national energy firm Endesa by the German firm
E.ON., was annulled by the European Court of Justice, on application by the Commission, as
being in volation of 21.4 of the merger Regulatimlready in 1999 in the Champalimaud case

20

21

22

23

24

See inter alia press releagP#2/18531P/05/1139 IP/06/425 1P/06/531 1P/06/1424
COMP/M.1672 Volvo/Scania and the accompanying press release IP/00/257.
See press redse IP/06/1558.

Full text of article 21.4 of the merger Regulation:

Notwithstanding paragraphs 2 and 3, Member States may take appropriate measures to protect legitimate
interests other than those taken into consideration by this Regulation and btenpiti the general
principles and other provisions of Community law.

Public security, plurality of the media and prudential rules shall be regarded as legitimate interests within
the meaning of the first subparagraph.

Notwithstanding paragraphs 2 andvBember States may take appropriate measures to protect legitimate
interests other than those taken into consideration by this Regulation and compatible with the general
principles and other provisions of Community law.

Public security, plurality of thenedia and prudential rules shall be regarded as legitimate interests within
the meaning of the first subparagraph.

Any other public interest must be communicated to the Commission by the Member State concerned and
shall be recognised by the Commissiora#in assessment of its compatibility with the general principles
and other provisions of Community law before the measures referred to above may be taken. The
Commission shall inform the Member State concerned of its decision within 25 working dayss of tha
communication.

Commission press release IP/06/1853. On 6/3/2008, the Court upheld the Commission's position (OJ C
107/9 of 26.4.2008), but E.ON's bid for Endesa had already been withdrawn.
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the Commission had rejected the attempt of Portugal to block a dramio Santander Central
Hispano(BSCH) for the Champalimaud financial group as incompatible witklarfil of the
merger Regulatiof?.

These examples may suffice to prove that national champions do not enjoy a privileged or special
status and that the Commission is determined to enforce the competition rules for all undertakings in the
EU.

4. Conclusions
1 The Commission holds that industrial policy and competition policy are not in contrast to each

other but thatindustrial policy has to comprise competition policyand therefore should be
calledcompetitiveness policy

1 The Commissiorbelieves in open markées and free competition as the best mearts brace
Europe's economy for the global market and to maintain and enhance social welfare in Europe.
There isno_need fornational championsas all Member States and their economies are winners
of the single marke

1 However, there is0 per seobjection to national champiosas long astheir status is achieved
in compliance with EC lawand as a result of an open and competitive market.

1 The idea oihational championgself canin no case justify the incompliance vith EC-law or
suffice for an exemptionfrom it.

1 Exemptions might lead toational championdut thewish for national championsdoesnot
suffice for an exemption

5 See press releases IP/99/774 and 1P/00/296. However, thied@dustice did not rule on that case, as the
Portuguese state withdrew the measures in question.
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BRAZIL

1. Introduction

The interaction between industrial and competition policies in Brazil is recent and derives from the
change of perspective that has occurred in the nineties within the eternal dispute between interventionists
and liberals. Indeed, although thmain objective of competition policy is not to help companies to increase
their competitive power, it can foster competition working in convergence with the industrial policy.

Said connection between competition and industrial policies is feasible antidma#®e institutional
and legal convergence, as much as on the economic literature. Therefore should not be taken as a tension
between policies, as it is many times alleged. This discussion is again been stimulated due to the financial
crisis as much ashé debate on the national champions and on the industrial policies based on vertical
intervention.

In Brazil, industrial policy has been being implemented for many years while competition policy is
relatively young.

Apart from their respective specific jeltives, industrial and competitigrolicies have the common
goal of enhancing dynamic competitive advantages in markets increasingly inteditate@®razilian
experience shows that competition plays an importantinoledustrial policy although it mapot be a
sufficient mechanism to achieve all its goals. This interaction depends on facing competition as a dynamic
process towards a highly competitive environmdiite Brazilian Government is working on a policy
model that fosterthe convergence betweardustrial policy and competition policies, as per described in
this paper.

2. The historical context

From the end of the Second World War to the beginning of eighties, Brazil started an industrialisation
process based on import substitution and tharalé between national and foreign private capital. For the
first time, industrialisation entered the political and economical agenda in Brazil. New political actors
came to the scene, as industrial and labour associations, and the economic policy rbiateds
political perspective. The nationalist development and the state interventionism prevailed, amalgamating
political forces to economical objectives of the industrialising project.

These interventionist policies created state owned companiesien tor foster economic activities
considered essential to the national development. These companies turned into national champions as
Petrobras (thdBrazilian oil producer with refineries, production and exploitation areas, pipelines, and
terminals), CSNthe Brazilian Steel Company), Vale do Rio Doce (the Brazilian mining company) among
other champions that were always promoted as being necessary for strengthening the national sovereignty
and security.

I n 1988 a new Co n sfadundeduohlie appreciatios of thexvaluecohheirdan Wwork
and on free enterprise, (and) is intended to ensure everyone a life with dignity, in accordance with the
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dictates of social justiitedeasxemuchsasokesandpl echbe
to everyone, regardless of authorization from government agencies, except in the cases set facth by law

Therefore, the end of the eighties and the nineties sysadod change from direct interventionist
policies towards indirect intervention based wegulation, what represented a transformation to the
development standards in Brazil.

This transformation happened not only on the industrial policy orientation, but also on all the public
policies. Through this perspective, social policies were restaihflation was controlled, economy was
opened, companies were privatised and governmental agencies were created in order to regulate some
sectors (telecommunications, electricity, petroleum, etc).

The ACoO I2,Ia@crllectlbr1| ad economic reforms wh combined fiscal and trade liberalisation
with radical inflation stabilisation measures carried out between 1990 and 1992, was launched among other
progr ams, as the privatisation one, t he " Nationa
foreign trade reform program, the Al ndustri al a
stimulate the entry of foreign companies; meanwhile, innovation was motivated by commercial opening
through norariff barrier reduction, targeting oligopol$eectors of the economy.

Later on, still with the selective protection of certain key industries and the fail of the stabilisation
strategy and the presidential impeachment, inflation and fiscal problems appeared again. A new plan was
launched in 1994, he 0 Re al Pl ano, and represented a mil est
Brazil, that was influenced by the guidelines established on the Washington Consensus. The Real Plan
proposed a new fiscal strategy, a monetary reform and continuedvigiloenthe economy opening,
managing to decrease inflation.

Among with the aforementioned changes promoted in 1994, Law #8.884/94 was enacted and changed
the Administrative Council for Economic Defense (CADE) into an independent ggeegylated other
antitrust measures, and aimed to create a competition culture between producers and consumers in which
competition rules are mandatory to guarantee the existence of the free market. These objectives, however,
were just consolidated in the last decade.

The industrial policy has grown stronger as of 2002, during President Lula’s government, with the
policies called fAlndustrial, Technological and Fc
Devel opment o (PDP) , ai mi ng raziban mdustr@alnsgdoh gough am d e
improvement on companies innovative capacity in a long term strategy.

Further more, the Brazilian National Agency for
2004 in order to execute the projects of said dewedop policy, which acts jointly with the Finance
Ministry and the Brazilian Development Bank (BNDES).

The PDP aims to continue the advances promoted by the PITCE, amplifying its objectives and
consolidating the ongoing actions and the capacity of impléngeanhd evaluating the industrial policies,
through a long term strategy, as per described above. Said Plan was developed under the leadership of the
Brazilian Ministry of Development, Industry and Foreign Trade and has four horizontal macro targets: (i)

Sole Paragraph Article 170 of the Constitution.

The Color Plan was officially called New Brazil Plan, but it became closely associated withrtiex fo
President, Fernando Coll or de Mello himself, and t

CADE was created in 1962, but the Council had marginal economic impact
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expansion of fixed investment; (ii) raising private expenditure in research and development (R&D); (iii)
expansion of exports; (iv) making Small and Micro Enterprises (SMESs) more dynamic. These targets were
divided in three different levels: (i) systemictiaos, which have the focus on generating positives
externalities for the whole productive structure; (ii) strategic highlights, consisting on public policy goals
chosen due to their importance to the loeign productive development of Brazil; and (iifyustural
programmes for productive systems, oriented towards strategic targets based on the diversity of the
domestic productive structure.

The instruments of the PDP are divided in four categories, which expressively comprise antitrust
regulation: (i) ncentives (fiscal incentives, credit, venture capital, and economic subvention); (ii) state's
buying power (public procurement and stat/ned compani esd® procurement)
(certification, export/trade promotion, intellectual propertymian resources and business capacity
building); and (iv) regulation (technical, economic and antitrust).

The PDP is a horizontal policy, meaning that it is aimed at promoting incentives for the increase of
economic competitiveness. An example worth nzemitig of this horizontality is the inclusion in the macro
targets of the PDP of incentives for the promotion of SMEs, which represent around 20% of the Brazilian
GDP. This example also shows that industrial policy converges with competition policy, arténé it
provides conditions for the increase of competition and participation of SMEs in international markets and,
consequently, within the internal market as well.

Competition principles are intrinsic to the whole industrial policy. Notwithstandhey,Brazilian
Government camecognig® some sectors such as the information technology, biofuels, infrastructure and
capital goods sectors as essential for the systemic competitiveness, should they generate horizontal effects
to the economy as a whole. Ewegrmore, even when there is such recognition, policies are designed on a
horizontal way, so that no companies are privileged to the detriment of other companies of the same sector.
Indeed, financial support lines and programs offered by the Brazilianldpavent Bank (BNDES) are
available to all the companies of a respective sector.

Nowadays, both competition and industrial policies are mature and representative in the political
agenda, which aims tenhance dynamic competitive advantages in marketsasiagly integrated.
However, the convergence of said policies is something new to the agenda.

3. Convergence between industrial and competition policies

Nowadays, postnerger control in Brazil is mandatory, and there are no exemptions in the Brazilian
Conpetition Law or other sectorial lawsThus, there is antitrust enforcement even when mergers occur in
the regulated sectors.

Notwithstanding, article 54 of the Law 8.884 contains a special provision that permits mergers that
satisfy attributes enumeratén its Paragraph 2 to be approved, provided that the transacfiteken in
the public interest or otherwise required to the
are caused to endonsumers or endiser®

AArticl e 54. vylifniorotleewisesrestram agen aorapetition, or that result in the
control of relevant markets for certain products or services, shall be submitted to CADE for
review.

The role of the Central Bank whilgnalysingmergers in the financial sector is beingcdissed at the
moment, according to what is going to be explained below.
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Paragraph 1. CADE may authorize any acts referred to in the main sectionsoérticle
provided that they meet the following requirements:

| - they shall be cumulatively or alternatively intended to:
(a) increase productivity;
(b) improve the quality of a product or service; or
(c) cause an increased efficiency, as well as fostetabhnological or economic development;

Il - the resulting benefits shall be ratably allocated among their participants, on the one part, and
consumers or endsers, on the other;

lll - they shall not drive competition out of a substantial portion ofréhevant market for a
product or service; and

IV - only the acts strictly required to attain an envisaged objective shall be performed for that
purpose.

Paragraph 2. Any action under this article may be considered lawful if at least three of the
requirements listed in the above items are met, whenever any such action is taken in the public
interest or otherwise required to the benefit of the Brazilian economy, provided no damages are
caused to endonsumersorerd s er s. ( é) 0

To date, however, no deasis have ever been issued on grounds of this provision.

There are other discussions in regards to competences of the Brazilian Competition Policy System
(BCPSi5 and other agencies in certain regulated sectors. The regulatory polgspscially those faused
on infrastructure sectors, in which market failures odcwhould be connected to a wider and more
modern industrial policy. In this perspective, in which there is a regulatory agency responsible for the
technical and economical regulation, cooperastrategies between CADE and said agencies have been
implemented regarding conducts and merger control. These sectorial bodies can isbirdingn
opinions concerning the impacts of competition processes to industry.

Relating to the financial sectoratters, the Bill # 5.877/05 establishes, among other provisions, the
role of the Central Bank while analysing mergers in the financial sector. According to said Bill, the Central
Bank would be responsible for evaluating if the merger is justifiable i ¢odavoid systemic risks. In
case of no systemic risk involved, CADE would be responsible for reviewing the merger according to the
competition rules in force.

In the same tone, negotiations between CADEBINDES are being undertaken aiming to strengthe
the relationship between the two authorities. Among the objectives of the negotiations are the
establishment of technical cooperation, the exchange of information, and the development of sectorial
studies. Furthermore, CADE and Ministry of Developmemduktry and Foreign Trade (MDIC) are also
presently engaged in developing a cooperation agreement designed to facilitate sharing of industrial sector
information between the two agencies.

° The Brazilian Competition Policy System (BCPS) is composed of three agencésely, the Secretariat

for Economic Monitoring of the Ministry of Finance (SEAE), the SecretarigEafnomic Law of the
Ministry of Justice (SDE), and the Administrative Council for Economic Defense (CADE).
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Brazil's antitrust law provides that any transaction that may bmibtherwise restrain competition
must be notified. As mentioned above, there are no exemptions to antitrust review under the Brazilian law.
However, CADE could take into consideration if the transaction beingsacliy being supported by an
industrial wlicy. In this case, the support by other governmental agencies to the transaction could be a
strong indication for CADE’s review, as long as it is identified that the aims of the industrial policy that
supports the merger are subsumed to one of the fmosisf the article 54 above mentioned. This is a
feasible convergence between industrial and competition policies, should both policies target the increase
of productivity, the improvement of quality and the increase of efficiency as well as fosterirgrecal
and technological development.

Even though to date no decisions on merger reviews have ever been justified on the grounds of this
convergence, the polemic discussion regarding national champions was brought to discussion in AmBev
case.

In said cae, (Merger Review n° 08012.005846/1999 two of the largest Brazilian beverage
companies merged, creating American Beverage Co (AmBev), which turned to be the biggest beverage
company in Latin America. Part of the case for the AmBev merger was thatlid wreate a "national
champion" capable of competing internationally, even though the debate was limited to private interests
and there was not public effort or public policy involved.

The transaction was approved with the imposition of some remedagevdr, CADE could not
impose, as a restriction, the prohibition of selling the company to an international company, what happened
four years after the transaction was approved, when the firm was taken over by Belgian beer giant
Interbrew in the deal thatreated Inbev. CADE does not have the power to prohibit an international
company to buy a Brazilian company if the deal is in accordance with the Brazilian rules.

More recently, two large telecommunication companies in Brazil announced their merger.itAigain
been alleged that the merge would create a national telecommunications champion. CADE, however, has
not issued any opinion in said ongoing Merger Review yet.

4, Conclusions

The convergence between industrial policy and competition policy is keasibustrial policy should
be designed in a proompetitive way and the competition policy should amplify its competitive process,
recognising that cooperative actions are mandatory to the power of antitrust policy.

The relationship between competitiand industrial policies is recent. However, Brazil has nowadays
mature institutions that have been working hard on said convergence, and the negotiations between CADE,
the BrazilianDevelopment Bank and thMdinistry of Development, Industry and Foreign dieaare an
indication of these efforts put towards the development of a qualitative transformation of the economy.

The Brazilian state continues to act as a regulator and therefore no types of companies are exempted

of antitrust rules. Notwithstanding, tiBrazilian Competition Policy System, when applying the antitrust
policy can take into consideration the existence of public policies towards a certain industry.
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CHINA?

Intensifying supervision of public enterprises and guiding them to act in -alaing way is an
important task for competition authorities of every country. Plenty olipenterprises such as water
supply, electricity supply, gas supply, heat supply, postal service, telecoms, railways, civil aviation, urban
transportation and cabled TV have direct bearing
regulatoryones and possess natural monopoly features, lack sufficient competition, thus easily resulting in
high-price, lowquality products and services. These situations have caused dissatisfaction among
consumers, gradually becoming a hot issue.

Chinese governmerattaches great importance on the supervision of public enterprises, encouraging
them to compete efficiently. Recently we have made some progress in the reform of the monopoly
industries by separating government functions and enterprises managemetgcing@ompetition into
the industry, improving government®és supervision
in the past ten years we have been working hard on the reform in the telecommunication industry. Through
the separation ofrgerprise management from the government, the whole industry restructured several
times and we currently have three telecommunication companies. Each of them can carry out the local
fixedl i ne phone business in each opreieentidl serviceetg @achn s  a s
other, such as equal access. The competition is being shaped step by step, thus problems such as high price,
low quality service have been solved to some extent. Besides, a lot of private investment is coming into
industriedike civil aviation and oil supply and consumers have more options other than public enterprises.

Meanwhile, through legislation Chinese government have been intensifying the supervision in this
area. The AntUnfair Competition Law of 1993 has includedespic regulations prohibiting restrictive
competitive behaviours of public enterprises and other operators possessing an exclusive position in
accordance with the Law. According to Article 6 of the Law, the public enterprises and other operators
with an eclusive position in accordance with Law shall not force others to buy the goods of operators
designated by them so as to exclude other operat
of Chinao, iTel ecommuni cat i seh strict Regugdatidnsa oni restristive o f C
competitive behaviour of public enterprises.

SAIC is the competent authority directly under the State Council, taking charge of market supervision
and enforUenifrag ri ACotmpet i ti on L aehaviour. Aecqrding toistatistiosg r e s
Administrations for Industry and Commerce (AIC), from 1999 to the first half of 2008, almost 7000 cases
of restrictive behaviour of public enterprises have been dealt with, covering a dozen industries such as
water supply electricity supply, insurance, telecoms, commercial banks, tobacco, oil, salt supply etc. Their
restrictive behaviours include coercive transactions, coercive service supply, differentiated treatments, tie
in with unreasonable trading conditions, andsabof the dominant position to collect unjustified fees.

In guiding public enterprises to follow fair competition principle, we work closely with industry
institutions and give respective due role to full play to strengthen effective supervision inamgulat
industries. We coordinate with the postal service, telecoms, railways and civil aviation industry
institutions, particularly intensifying communication on the drafting of competition policy and industrial
policy, and discuss how to prevent unfair cotitpe behaviour and restrictive behaviour in these special
industries. We are working shoulder to shoulder and perform duties within respective jurisdictions in

By Song Yue, Antimonopoly and Artinfair Competition Enforcement Bureau, SAIC, China
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regulating and supervising public ent edrinerestssoe s 6 b e
consumers. It has been proved by practice that to supervise public enterprises, the coordination and
cooperation between competition authorities and industrial institutions is of utter importance.

Since 1 August 2008, Chinese AntimonopolydgAML) has taken effect. SAIC is one of the main
competition enforcement authorities, in accordance with law and the entrustment of the State Council. We
take charge of Monopoly Agreememtbuse of a Dominant Market PositioAbuse of Administrative
Powerto Eliminate or Restrict Competition (price monopoly behaviour excluded). Article 7 of the Law has
clearly stated that business of monopolised industry shall act in-abliaimg, honest, crediworthy and
seltdisciplined way, and shall subject themsslt@ public scrutiny. The public enterprises shall not abuse
t heir dominant or exclusive position to harm con
authority, will further supervise public enterprises in accordance with the Law, enhanceneonss 0
welfare and construct a highgfficient and orderly competition pattern.
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LITHUANIA

1. Introduction

The main guidelines for the industrial policy of Lithuania are set out in the-tasng Economic
Development Strategy of Lithuania until 2015. Its provisions favour thealked horizontal industrial
policy and clearly speak against the sectorial itrtalgolicy. Such a view is based, firstly, on the doubt
about the ability of the State to select the Ari
positive externalities, and secondly, on the lack of comprehensive and reliable irdarastivell as on
the risk of retaliation from other countries as regards the pursuit of monopoly profits. It is not enough to
take into account the market share of a sector or its growth rate. There is a lack of reliable information and
methods to analyseosts and benefits of such a policy. The analysis of examples of other countries can
also hardly provide any guidelines for the selection of Stapported sectors.

Priority is therefore given to the development of industrial and social infrastructargyetransport
and telecommunications, education and science, culture, health care and environment) serving as basis for
the effective functioning of the economy, as well as of knowldsged and higtechnology activities in
all fields of the economy. e need for the sustainability of industrial development is also highlighted. It is
however emphasised that those fields should not necessarily be subsidised or otherwise supported by the
State.

2. History and Evaluation

2.1. To what extent does the indusl policy in your country target firms on the basis of their
nationality (e.g., by granting state aids/subsidies to national firms only, or by controlling their
ownership)? If so, how is nationality defined?

The Law on Enterprises and Facilities of Stga¢ Importance to National Security and Other
Enterprises Important to Ensuring National Security specifies the enterprises and facilities which are of
strategic importance to national security, which must belong to the State by the right of ownership and
which (and the conditions under which) a proportion of the capital may be held by the private national and
foreign capital meeting the criteria of European and téettantic integration provided the power of
decision is retained by the State. Théelasre e.g., Lithuanian Railways, Lithuanian Radio and Television
Centre, AB Kaunas Hydro Power Plant.

The Constitutional Law on the Implementation of Paragraph 3 of Article 47 of the Constitution of the
Republic of Lithuania defines foreign subjects rimegtthe criteria of European and traévdantic
integration as foreign legal persons as well as other foreign organisations set up in:

1 the EU Member states or states parties to the Europe (Association) Agreement concluded with
the European Communities atigkir member states;

1 Member states of the OECD, NATO and states parties to the EEA Agreement.
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These criteria are also met by nationals and permanent residents of the said states, as well as
permanent residents of the Republic of Lithuania who are natew#ti of the Republic of
Lithuania.

2.2. What economic conditions have been associated with government industrial policy and support
for national champions in your nation and region? Has this changed over time as economic
development advanced?

The peculiaty of the examples mentioned hereafter lays in the fact that those particular companies
were established to supply the vast market of the Soviet Union, they operated under regulated economy
conditions and were owned by the State for a long time. Afteuaitta declared its independence, the
companies had to adapt to a completely different situation, they were also fully or partially privatised. The
intention of the State was to get the companies on their feet under the market economy conditions. This
policy has now lost its ground, especially after Lithuania joined the EU.

2.3. Are there major success stories of industrial policy or national champions that are prominent
in policy discussions? Are there any perceived major failures of industrial or natiooahmpion
policies? How do you define fisuccessd and dAfailur

stories supported by best practice competition policy standards?
There have been no major success stories of industrial policy or national chamgpliithuania.

One example that could be presented as a fail
tekstil eod. This company is now subject to bankr uj
million.

The company was established 1865, it was the biggest undertaking in Alytus (a city with 68
thousand inhabitants) and the biggest textile manufacturer in Lithuania. The company was not profitable
since Lithuania declared its i ndependharascweresold 19 9 (
to the Singaporean business concern fATolaram gro
(approximatelyEUR 3.8 million), to maintain 3500 jobs and to invest 240 million Ligggpfoximately
EUR 70 million). The State kept 11.82rcent of the shares.

In 2002, the Competition Council did not approve the plans of the Ministry of Finance to prolong
repayment of the loarapproximatelyEUR 3.4 million, provided in 1995) until 2009 and to lower the
annual interest rateto 5 percemtr e sent ed al ong with the restructur]
Competition Council concluded that the restructuring plan did not ensure restoration-terfargplvency
and viability. Mor eover, the i n\g¢heageeemertibpurchasea m g |
the shares of the company, to invest money therefore the involvement of the State was deemed to be
unnecessary.

However, ATol aram Groupo failed to dpprdximatdly i t s
EUR 2.9 million),reduced the number of employees to 2648 and invested merely 10 million Litas (EUR
2.9 million). The volume of sales decreased from EUR 49 million in 1999 to EUR 37 million in 2002.

In 2003, the State repur chased appnogimatly EURE300c e nt
thousand. Since the Law on Management, Use and Disposal of8tattl and Municipal Assets did not
allow for buying shares from natural persons and private legal persons, an ad hoc law was passed: the Law
on Acquisition of Shares oAB A Al yt aus tekstileo. I n December 2
rehabilitation plan of AB fAAlytaus tekstileodo in
problems in Alytus. Following that and shortly before the accession to the EU,tatee fovided
assistance to the company for approximately EUR 8 million. The assistance comprised release from
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refunding a loan given on behalf of the State (the same loan of 1995) and from paying fines and interests, a
new payment schedule in respect loé fPersonal Income Tax and social security contributions overdue,
and financial assistance approximatelyEUR 1.5 million in the form of capital injection. As the
implementation of such measures was not possible pursuant to the national laws in factéoariaw

was passed.

Despite the assistance, expected results were not achieved: volume of sales did not increase, costs did
not decrease, and performance indicators did not essentially improve. In 2004 and 2005, the company
suffered a net loss of motiean EUR 4.6 million each year.

In 2007, AB AAlytaus tekst il eapprogimategEUR © millionf ur t h
to continue its activities. After long and very intensive discussions, the decision was taken not to provide
any more assiahce and to sell the shares owned by the State. The price was set atapmenxirGately
0.3 Eurocents) a share; the shares were sold on the Vilnius Stock Exchange in 2007. The new owners (a
group of natural and legal persons) declared bankruptcy stiwetiyafter.

Anot her example could be the State policy regar
in the Baltic States. It illustrates a difficult case where it is very complicated to strike the balance: it is not a
failure but it can nefter be perceived as a success. The overriding ground to support this company was the
strategic importance of oil supply (the company is also included in the list of Enterprises of importance to
ensuring national secur it yas;beerthesmaid supptieh af gasolind &d i Ma
diesel fuel for the Lithuanian, Latvian and Estonian markets, the largest buyer of services in Lithuania,
largest Lithuanian company in terms of revenues and payment of spmeXimately230 million Euros
or 4%of all taxes in 2007) as well as one of the major exporters.

The refinery was built in the 1970s, the State policy in favour of this company continued until the
accession of Lithuania to the EU. It consisted mainly of loans and loan guarantees foli6A0JX8D in
total, import duties for oil products (5% from 1998; 15% from 1999 to 2004) and compensations for some
of the losses (e.g., caused by interruption of the supply) until 2003. It has to be mentioned that the State
was the owner or controlledthea j or ity of the companyés shares at
2008, the State held 9.98% of the shares but the decision has been taken to sell the remaining part.

Speaking of the effectiveness of the State support, it has to be mentiortbe thizte did not impose
any conditions on the use of the loans / guaranteed loans, no planning took place. It followed that only 8%
of the sums received were used for investment, the rest of it covered the operating expenses.

AB fiMazei ki u atalbss foroa loagptiene. dte @rdductivity indicators have been very
high all the time, 8B times higher than those of the whole economy; however, this could be based on the
capitatintensive character of this particular industry and did not help tdecreaw value or to at least
ensure revenues covering costs. Only in 2003, aft
AB fAMazei kiu naftao, the company turned a profit
economic activity andhie State did not get any Corporate Income Tax revenues from this company. The
tax revenues came from excise duty therefore they depended solely on the consumption of oil products and
would have been collected anyway, irrespective of the origin of thodeqiso

It has to be pointed out that, despite the good performance of the company in the past few years, AB
AMazei kiu naftao is considerably dependent on th
indicators are very susceptible to the intefips of this supply. Given the importance of this company to
the Lithuanian economy, this embodies the risk of considerable negative effects.
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The Competition Council carried out three inve
resulted in conclei ons (in 2000, 2001 and 2005) t hat AB A
Competition.

The first investigation was based on a complaint that the company is providing exclusive conditions
of distribution of its products to a limited number of conipanfixing exclusive discounts to them. The
investigation concluded that the AB-8FauMhAo9/05K8 u n af
brand gasoline and diesel fuel markets and that it took advantage of its unilateral decisive influence in th
markets and, concluding similar agreements with different companies, fixed dissimilar conditions for the
purchase of oil products. These actions of the company constituted an infringement of Article 9(3) of the
Law on Competition, which prohibits abusétbhe dominant position through application of dissimilar
(discriminating) conditions to equivalent transactions with certain undertakings, thereby placing them at a
competitive disadvantage.

While conducting the abovementioned investigation, the Congef@buncil established restrictions
with regard to import of oil products. Consequently, the Competition Council initiated an investigation on
the compliance of actions of the AB AMazei kiu naf
50fte Law on Competition (AProhibition of Agreemen
was operating in the production level of the oil products (gasoline, diesel fuel, aviation fuel and fuel oil),
while other 5 companies were engaged in theibigion of the said oil products in the trade level. The

i nvestigation established that AB fAMazei kiu naft
import licenses, also maintaining relations with producers of oil products in other countriesiding a
significant share of the market for trade in oil

companies providing for discounts for them in exchange for their obligations not to import the said oil
products. In practice it meant thahere any actual or potential foreign producer would have an intention

to sell its products on Lithuanian market, the binding contractual obligations would prevent the resellers
from purchasing and distributing the products of such a producer. As g teeytossibilities of the AB
AiMazei kiu naftaodo to increase the sale of its pro
between its own products and imported ones were significantly improved.

In 2004, the Competition Council initiated eXioi an investigation to establish whether the activity
of the company could have possibly had an impact upon the constant rise in gasoline and diesel fuel price
levels in Lithuania as compared to those in other Baltic States, also whether the las@rdjffstiences
could have resulted through the abuse of its dominant position in Lithuania. Although initially the
investigation was started in accordance with Article 9 of the Law on Competition, suspicions having arisen
in the course of the investigatonh at acti ons of AB fAMazei kiu naftabo
the EU Member States (Lithuania, Latvia and Estonia), the Competition Council decided to supplement the
investigation with the provisions of Article 82 of the EC Treaty. As the Earoggommission did not
exercise its legal authority to subject the investigation to its jurisdiction, therefore the investigation was
further continued by the Competition Council. The investigation allowed a conclusion that higher prices of
fuels in Lithuama as compared to those in Latvia and Estonia have resulted from a number of reasons
stemming both from the different conditions in individual areas of the Baltic markets, as well as actions
restricting competition ex ergeétheepdce OifferenteB mightlzavee i Kk i
resulted due to differences in the excise duty conversion, also due to the requirements operational in
Lithuania to accumulate the reserves of fuel, which in turn results in freezing part of the funds thus
increasing lte fuel prices, etc. However, the investigation established a number of facts and circumstances
constituting a proof of the abuse of domi nant p
strategies and economically groundless and discriminativ@ng policy for Lithuanian, Latvian and
Estonian buyers, as well as the annual loyalty andcoompeting obligations, as well as other restrictive
practices which resulted in dissimilar conditions for the entities operating in the market and allowed
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disaimination of individual companies. Therefore the companies were forced to sell fuels to Lithuanian
consumers at higher prices than in Latvia and Estonia.

24. Does your competition agency use benchmarks to assess the economic costs and benefits of
government interventions that promote industrial policy or national champions? Have you
communicatedbenchmarks to other economic policy makers? Is there any dependable analytical
approach that allows you to distinguish industrial policy from competition polidy@ you engage in
competition advocacy in this policy area?

Rules of Procedure of the Government of the Republic of Lithuania stipulate that draft legal acts
proposed to the Government and related to competition and state aid to economic entities mu$tbe se
comments to and agreed on with the Competition Council. The analysis is made to ensure that the
provisions proposed do not contradict any national or EU competition legislation in force, our agency is
however not engaged in any other industrialgyotionsiderations.

25. Have merger review laws ever been suspended in your country? If so, why? Were concerns
expressed either explicitly or implicitly about the way in which merger efficiencies are typically
examined or in the way in which failing firmare analysed?

Merger review laws have never been suspended in Lithuania nor were any concerns expressed about
the way in which mergers or failing firms are analysed.

2.6. Have any of your decisions ever been overridden on grounds of industrial policy?tiere

any recent examples? What reasons were given? To what extent had the competition agency already
considered the market characteristics or considerations that were the basis for the override? What have
been the consequences of the override for conswsyard competition policy?

None of our decisions has been overridden on grounds of industrial policy. The existing legal
framework does not provide for such a possibility, yet it leaves some freedom of manoeuvre in other
aspects.

Article 2(10f (fRhepLBwad)i i the Law on Competit
prohibit undertakings from performing actions which restrict or may restrict competition, regardless of the
character of their activity, except in cases where this Law or laws govendingiual areas of economic
activity provide for exemptions and permit certai

Article 4(2) (ADuty of Public and Local Aut hor
Law on Compet it i omr andtodalpauthostieseskall lietprahibited fPomn kadopting legal
acts or other decisions which grant privileges to or discriminate against any individual undertakings or
their groups and which bring about or may bring about differences in the conditiocompétition for
competitors in the relevant market, except where the difference in the conditions of competition cannot be
avoi ded when the requirements of the |l aws of the
the provisions of Article 19(1)4) (A Powers of the Competition Coun
that if public or local authorities infringe Article 4 of the Law on Competition and fail to comply with the
request to amend or revoke legal acts or other decisions restricting itmmptie Competition Council
shall have the right to appeal against those decisions to the court, with the exception of the statutory acts
issued by the Government of the Republic of Lithuania.

None of the abovwenentioned exceptions were as yet appliedmy resolutions of the Competition
Council on the conformity of certain actions or decisions with the provisions of the Law on Competition.
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2.7. Does your government implement some policies directly dedicated to innovation? If so, could
you specify the ectors that benefit from these policies as well as the instruments used to foster
innovation?

There are different measures, both national anfinemced by the EU Structural funds. These
measures are not sectpecific. For the period 206813, there @ grant schemes for technical feasibility
studies for SMEs, for R&D activities and facilities (labs, research centres etc.), for cluster management and
infrastructure, for investment into new equipment and technologies, for investment into launching new e
business systems, new management methods and systems by SMEs, etc. These grant schemes conform to
the EU State aid rules. There are also instruments of e.g., funding of public infrastructure in incubators,
science and technology parks, i.e. public servicesespect of innovation. Tax incentives are also
provided: all companies investing in R&D are eligible for Corporate Income Tax reduction.

2.8. Did measures adopted in your country to deal with the recent economic crisis raise competition
concerns? If s could you describe the measures and the concerns? Have these competition concerns
been taken into account, and, if so, how? In particular, have initial proposals been amended in order to
comply with competition law? Have some of these measures been égdnffom competition policy
scrutiny?

On the contrary, due to the fact that Lithuania has a very limited access to financial resources, there
are no measures to support undertakings, e.g., the Government tends to abolish all tax reductions. In case
any support measures were to be introduced, the Competition Council would scrutinise them carefully for
possible competition and state aid concerns.

3. Means and Goals

3.1. Please specify whether any of the following are instruments of industrial policy in your
country:

Government procurement

Exemptions from antitrust laws

Regulatory barriers to competition

Access to credit

Arranged mergers and acquisitions

Control of acquisitions of national companies by foreign investors
Other?

=4 =4 =8 =8 -8 -8 -9

The exemptions provided for ingtrelevant public procurement laws should not be attributed to the
instruments of industrial policy since they are granted to public contracts related to State secrets or official
secrets, to international agreements with other countries, to militaryiesjpjol financial services etc. In
conformity with the provisions of the relevant EU legislation, exemptions may be granted for entities
operating in the water, energy, transport and postal services sectors.

The exemption from antitrust laws pursuant tdicde 2(1) of the Law on Competition is described in
the answer to Question 6 above. Other possible exemptions are only granted to agreements of minor
importance which do not appreciably restrict competita hinimi$ and to agreements covered by the
relevant EU block exemption regulations.

Regulatory barriers to competition exist only in respect of activities regarded as public services, e.g.,
in the field of heat and electricity sectors, universal postal services etc.
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The Law on State Debt foresees pussibility for legal persons of the Republic of Lithuania as well
as of the EU or EEA Member States established in the Republic of Lithuania to receive loans from the
funds borrowed on behalf of the State, as well as State guarantees. Undertakilegsl(eatities engaged
in economic activity) are eligible for loans and guarantees if they carry out an investment project included

into the State Investment Programme. Such loans and guarantees must respect the EU State aid rules. In

practice, these instments are now targeted towards financing of public infrastructure.

The only arranged merger took place in 2008 when the national electricity company LEO LT was
established merging three companies controlling the electricity production and distributiem $ys
Lithuania. This merger was determined by the obligation, included in the Accession Treaty, to close the
Ignalina nuclear power plant at the end of 2009. The new company is designated to invest in a construction
of a new nuclear power plant and powennections with Poland and Sweden.

Control of acquisitions of national companies by foreign investors is exercised only if a particular
company is included in the list of enterprises of strategic importance to national security (see above).

3.2. To whatextent are industrial policies in your country motivated or rationalised as regional or
national economic development initiatives? Has this explanation been used more sparingly over time as
your economy expanded?

Lithuania is still one of the leagievelogd regions of the EU, the whole country is regarded as a
region eligible for assistance under Article 87(3)(a) of the EC Treaty (aid to promote the economic
development of areas where the standard of living is abnormally low or where there is serious
undeemployment) therefore the main objective of different Lithuanian policies, including industrial
policy, is national economic development. This explanation has so far not lost its importance and priority.
State aids are also predominantly awarded undestifeetive of "regional development".

3.3. To what extent are industrial policies motivated or rationalised as an effort to help domestic
firms withstand the exercise of market power by foreign firms? How does this rationale square with
rules against marketlistortions caused by state aids? How has your competition agency analysed these
circumstances?

There were no industrial policies motivated or rationalised referring to this motive.

3.4. Are industrial policies motivated or rationalised as a means to ectrmarket failures in your
country? If so, what types of market failures have been involved? How do you compare industrial policy
or national champions with other policy approaches for correcting these market failures (such as taxes
or subsidies on consuption of the product)?

3.5. Do you think that one nation engaging in industrial policy or supporting national champions
attracts retaliation from other nations? To what extent are projected gains from industrial policy and
national champions dependent oriteer nations not pursuing these policies, too? Do industrial policy
and national champions constitute a fAprisoners?o

As an answer to both Questions 4 and 5, the following arguments against industrial policy, presented
in the Longterm E@nomic Development Strategy of Lithuania until 2015, can be highlighted:

1 the fact that, even if the market is deformed, there is no guarantee that industrial policy measures
will distribute the resources more effectively than the imperfect market and

i thediri sk of revenge from foreign countrieso.
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MALTA

1. History and Evaluation

1.1. To what extent does the industrial policy in yogountry target firms on the basis of their
nationality (e.g., by granting state aids/subsidies to national firms only, or by controlling their
ownership)? If so, how is nationality defined?

Mal tads i ogudtoreisalnogoltiar get firms on the basi
legislation or regulators interfere with or control the ownership of market operators in any sector. There are
no nationality prerequisites for the registration of companies ortHer approval of mergers and
acquisitions by the competition authority and generally nationality requirements are not attached to the
granting of trading or operating licences.

In recent years the government has embarked on a sustained privatisatiampredgor government
controlled entities that had enjoyed a state monopoly for a number of years. However, in none of the
privatisation projects was Maltese nationality a requirement; indeed in most cases the business was
acquired by foreign interests or eonsortium involving foreign interests as in the banking,
telecommunications and energy sectors.

Furthermore, legislation empowering the State to provide financial assistance and other forms of aid
and incentives to industry does not make this grantaté stid conditional on the Maltese nationality of the
beneficiary nor allow discrimination on the basis of nationality.

The Malta Enterprise, a government agency set up by the Malta Enterprise Agplace the pre
existing Malta Development Corporatiaine Malta External Trade Company Limited and the Institute for
the Promotion of Small Enterprise Limited, is entrusted by the said Act to inter alia originate, lead and
further initiatives relating to the economic and social development of Malta invithe Government
objectives, policies and goal s; to |l ead Maltads
assist and develop the establishment, competitiveness and internationalisation of enterprise in Malta; to
develop the technologicalhuman resource, and skills bases, and to strengthen the capacity of
undertakings, to undertake strategic assessment and formulation, to innovate, and to undertake research,
development and design activities; and to administer schemes, grants and atiegalffacilities requiring
the disbursement of funds, including funds originating from foreign sdurddsither this Act nor the
Business Promotion Att(following amendments in 2001) which is also administered by the Malta
Enterprise empowers this gomenent agency to exclude ndfealtese beneficiaries or to discriminate
against them in the incentive schemes devised and operated by it.

Indeed the role of the Malta Enterprise is to provide incentives for both foreign direct investors as
well as local erdrprises demonstrating commitment towards growth and increase in value added and
employment. To date it has provided incentives that fall in the following six categories:

! Chapter 463 of the Laws of Malta.
2 Ibid, Article 8.
3 Chapter 325 of the Laws of Malta.
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1 Investment Aid: Companies engaged in specific activities can benefit from tax €i@uitapital
investment and job creation.

1 SME Development Grants targeting the creation and development of innovativeugtsytand
the development of forward looking small and medsined enterprises.

1 Enterprise Support: Assistance to businesses to o them in developing their international
competitiveness, improving their processes and networking with other businesses.

1 Access to FinanceCompanies may be assisted through loan guarantees, soft loans, loan interest
subsidies or royalty financing ihe case of highly innovative projects.

1 Employment and Training: Enterprises are supported in recruiting new employees and training
their staff.

 R&D and Innovation: Various incentives to stimulate innovative enterprises to engage in
research & development.

1.2. What economic conditions have been associated with government industrial policy and support
for national champions in your nation and region? Has this changed over time as economic
development advanced?

In the 1970s and early 1980s, as Malta was agetki develop, strengthen and diversify its industrial
and economic base. having recently (in 1964) obtained its independence from foreign rule when the
economy was heavily based on military expenditure, government policy was largely based on an
interventbnist, protectionist approach through the use of price and import controls devised to protect the
local industry and the creation of state monopolies or governgnanted monopolies. After 1987 and
especially following Mal pia&990 (MaltpjdinectietEU ;m 2004) mare EU 1
pro-market policies were adopted, leading to the dismantling of import barriers, liberalisation of markets
and privatisation of statewned enterprises and reduction of subventions. The extensive liberalaadion
privatisation programme is still under way as temporary derogations won during the EU negotiation
process expire. Today, the government is focusing its role in the economy on the regulatory aspect,
facilitating rather than participating as an operataconomic activities while in certain sectors promoting
the use of publigprivate partnerships and building strategic partnerships as part of its strategy to stimulate
economic growth. Current industrial policy strategy, apart from maintaining and upgrexisting
investment (most of which involves SMESs), is to attract new foreign direct investment (FDI) targeting
primarily the sectors of pharmaceutical manufacturing and services; the ICT; biotechnology -and bio
informatics; hightech manufacturing; créae sectors; and the maritime and aviation industries.

1.3. Are there major success stories of industrial policy or national champions that are prominent
in policy discussions? Are there any perceived major failures of industrial or national champion
poi ci es? How do you define fisuccesso and dAfailure

stories supported by best practice competition policy standards?

In the 1990s Malta managed to successfully diversify its economy from one initially batsedism
and 1light and heavy manufacturing such as textil
economy products and services such as in the Information and Communication Technology (ICT) and
financial services sectors and on high veddeedmanufacturing industries by for instance attracting
foreign direct investment in the pharmaceutical industry.

The countrydéds I CT vision has registered consic
operating from Mal t a.oeSabhskeMattanase aniCd sente of exoellencedas ted t
to vertical strategic alliances with the leading international ICT firms, while a number of other foreign ICT
companies are locating their operations in Malta. A major deliverable of this stratedglyerdevelopment
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and implementation of a Technology Centre of Excellence in the region. SmartCity Malta is the vehicle for
the realisation of this deliverable as it will create a stétide-art ICT and Media Park on the models of
Dubai Internet City an®ubai Media City and is the largest foreign direct investment in the ICT and media
sectors ever made in Malta.

However, industrial policy and competition policy have always been considered as complementary
rather than conflicting policies. The small sieé the domestic market tends to limit the scope for
competition in a number of markets. In the presence of imperfect market structures, one of the tenets of
Mal tads industrial policy, as reiterated ssiva seve
regulation and supervision of market players should be adopted. The strengthening of competition policy
and competition authorities has thus always been a key priority, with further liberalisation of economic
sectors deemed necessary to enhanceettped of competition in the domestic markets.

1.4. Does your competition agency use benchmarks to assess the economic costs and benefits of
government interventions that promote industrial policy or national champions? Have you
communicated benchmarks totlwer economic policy makers? Is there any dependable analytical
approach that allows you to distinguish industrial policy from competition policy? Do you engage in
competition advocacy in this policy area?

The Office for Fair Competition does not use benatks to assess the economic costs and benefits of
government interventions that promote industrial policy or national champions but it uses competition
advocacy to ensure that industrial policy does not damage competition: it comments on and recommends
changes to proposed or adopted legislation, government measures or government policy that it considers
not to be in line with competition principles or that raise competition concerns. Moreover, since 2004, no
undertaking, including public undertakings aatstcontrolled entities with special or exclusive rights, and
no economic sector is excluded from the scope of the competition rules; so national champions are subject
to the full rigours of competition law as any other undertaking. The only exceptiorhase vihe
undertaking is entrusted with the operation of services of a general economic interest or has the character
of a revenue producing monopoly where the Office would refrain from subjecting such activities to the full
rigour of the competition rule$ their application would obstruct the performance, in law or in fact, of the
particular tasks assigned to the undertaking; yet even here this exemption is applied very reétriégvely
for state aid, there is a specific agency, the State Aid Monit@oard that reviews and assesses existing
and new state aid and provides advice about their compatibility with EU State Aid law and acts as an
interlocutor with the European Commission on State aid matters

1.5. Have merger review laws ever been suspeghdn your country? If so, why? Were concerns
expressed either explicitly or implicitly about the way in which merger efficiencies are typically
examined or in the way in which failing firms are analysed?

1.6. Have any of your decisions ever been overridden grounds of industrial policy? Are there

any recent examples? What reasons were given? To what extent had the competition agency already
considered the market characteristics or considerations that were the basis for the override? What have
been the cosequences of the override for consumers and competition policy?

The Control of Concentrations Regulati?qns Mal tabds first mer ger revi ew
January 2003 and has never been suspended. Industrial policy considerations haveateedrin the

Competition Act, Chapter 379 of the Laws of Malta, Article 30.
° Business Promotion Act, Chapter 325 of the Laws of Malta, Articles8&7

6 LN 294 of 2002 as subsequently amended.
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assessment of concentrations, the test being solely whether the concentration might lead to a substantial
lessening of competition in the Maltese market or a part of it. No concerns have ever been expressed about
the way that the Office fdfair Competition that is responsible for its implementation assesses efficiencies

or failing firms under these provisions, though to date there has been no concentration that though raising
competition concerns was cleared on the basis of efficiencié® daiting firm defence. The Regulations

and the Competition Act do not empower the government to override any decision of the Office for Fair
Competition on grounds of industrial policy or any other ground. The decisions are reviewable only by the
Commisson for Fair Trading, an independent administrative tribunal, which may overturn these decisions
only on competition grounds.

1.7. Does your government implement some policies directly dedicated to innovation? If so, could
you specify the sectors that mefit from these policies as well as the instruments used to foster
innovation?

Malta, with the exception of the ICT sector, has been lagging behind in R&D expenditure and has
been regressing in terms of its competitiveness and the supporting role pfaysgdrch and innovation
in this regard. The figures for business research and innovation for 2003 show that expenditure on R&l
from the private sector constituted only 0.069% of GDP while the public R&I expenditure stood at a mere
0.19% of GDP. Howevethe government has how embarked on a strategy of actively promoting research
and development and innovation and the European Innovation Scoreboard (EIS) for 2008 places Malta in
the category of countries t hat nosatioa pedfarnsance is betoy up 6
the EU27 average but the rate of i mprovement i s &
relative strengths are in the availability of finance for innovation projects and the support by the
government for innaation activities; however, the number of firms that have introduced innovations onto
the market or within their organisations, covering technological andteubmological innovations,
remains lov.

R&D activity in the business sector is largely concatet in 3840 firms and is clustered around a
number of specific sectors, mainly related to higlueadded manufacturing in ICT, manufacture of
machinery, manufacture of chemicals and medical instruments, financial intermediation, food and
beverage, angrinting, among others. The precise level of sectoral R&D activity is difficult to determine,
since official statistics are not readily available, and are often not reliable since firms do not always report
their R&D activity or give incomplete informationhis makes it difficult to determine the level of
intensity of private R&D investments as a percentage of sectoral GDP.

Maltads industrial sector is characterised by a
consists of domesticalgwned micro enterprises primarily local market oriented and engaged at the lower
end of the technological ladder generally lacking the critical mass to engage in research, technological
devel opment and innovation. On stamember of tioeeign owred d , M
affiliates of multinational conglomerates which undertake research, technological development and
innovation activities in home economies and merely transfer technology to Malta in accordance with
corporate strategies to senfetneeds of the local manufacturing arms. This state of affairs has so far
resulted in limited intetinkages between the domestic and foreign sector, primarily as a result of lack of
economies of scale and scope.

Government initiatives to boost researcidl @evelopment and innovation have taken mostly the form
of aid schemes administered by the Malta Enterprise. As stated above, some of the financial and fiscal
incentives provided by the Malta Enterprise are directly devised to facilitate R&D expenditire a
encourage innovation and to attract to Malta foreign enterprises that are innovation driven such as the

! http://www.proinneeurope.eu/EIS2008/website/docs/EIS_2008_Final_report.pdf
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package of aid schemes specifically designed to stimulate innovative enterprises to engage in research &
devel opment . Mal t a 6 smeNR@82D1O rnwisageRthdt forthen aidPin thig category

will be granted via incentives such as the EUREKA and the EUROSTARS initiative together with the
R&D grant schemes funded under the European Regional Development Fund (ERDF). Encouraging
innovation wil take place through the implementation of a grant scheme funded under the ERDF
promoting product and process innovation together withienovations.

Moreover, in the National Reform Programme the government undertakes to raise its R&D
expenditure inrelation to GDP from its current 0.3% to 0.75% by 2010, to support innovation through
public procurement, to participate in joint programming activities and to target research strategies for
identified priority areas. For the next two years governmentdeaified two priority areas: (i) increased
efforts towards more and better research in the manufacturing sector and (ii) formulation of a health
research strategy and action plan.

Furthermore, in the Industry Strategy for Malta: 2@02.0 the Governmemtdvocates clustering and
networking for industry as it considers that inter alia the mix of competition angeration would act as
underlying drivers of learning and innovation.

Mal tads accession to the Europearn RatermrtdsConvon
laws, also served to encourage innovation.

1.8. Did measures adopted in your country to deal with the recent economic crisis raise competition
concerns? If so, could you describe the measures and the concerns? Have these competitierns

been taken into account, and, if so, how? In particular, have initial proposals been amended in order to
comply with competition law? Have some of these measures been exempted from competition policy
scrutiny?

None of the measures taken so fadeal with the current economic crisis have raised competition
concerns.

2. Means and Goals

2.1. Please specify whether any of the following are instruments of industrial policy in your
country:

Government procurement

Exemptions from antitrust laws

Regulaory barriers to competition

Access to credit

Arranged mergers and acquisitions

Control of acquisitions of national companies by foreign investors

Other?

=A =4 =8 -8 -8 -89

The Public Contracts Regulations ensure that there is no discrimination between economic operators
andthat all economic operators are treated equally and transparently in all calls for tenders whatever their
estimated vallfe There are some contracts that are exempted from this rule but this exception is not there
for industrial policy purposes as it digs to public contracts awarded in pursuance of an international
agreement concluded by Malta in accordance with EC rules, public contracts linked to the protection of
Mal tabds security, public contracts r earoaug publig t o
service contracts.

8 LN 177 of 2005 as subsequently amended, Reg 4.
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No economic sectors or undertakings are exempt from antitrust laws. Any remaining regulatory
barriers to competition post EU accession are being progressively dismantled and markets fully liberalised
to competition. Thoughertain state monopolies remain (e.g. in respect of transmission of electricity where

Mal ta obtained a derogation from certain provisi

i solated systemd) and some | limitherrumbergf operasotsinthe h av
markets concerned, these are justified and necessitated by the constraints and market imperfections

inherent in small market economies (like Malta) and not driven by any industrial policy considerations.

There are n@overnment restrictions on access to credit but, as shown above, Government through
the Malta Enterprise facilitates access to credit through various schemes. As for mergers and acquisitions
there is no government or regulator interference except forighetsy the Office for Fair Competition
that, as explained above, may block or force changes to mergers or acquisition only on purely competition
grounds.

2.2. To what extent are industrial policies in your country motivated or rationalised as regional or
national economic development initiatives? Has this explanation been used more sparingly over time as
your economy expanded?

As reiterated by wvarious policy document s, Ma

promoting a competitive and highalwe adding economy and achieving sustainable smmaomic
development for a better quality of life and a more sustainable use of the environment.

2.3. To what extent are industrial policies motivated or rationalised as an effort to help domestic
firms withstand the exercise of market power by foreign firms? How does this rationale square with
rules against market distortions caused by state aids? How has your competition agency analysed these
circumstances?

Mal tads industri al eambfiprotgcting Iocalindustry dgainsi the exkercige ©f a
market power by foreign firms but, operating within the confines of EU State Aid law and Maltese and EC
antitrust rules, as explained above, it is intended to increase the competitiveness ofligta} (largely
composed of SMES) particularly in so far as their R&D and innovation efforts are concerned or where they
are expanding into new international markets.

2.4, Are industrial policies motivated or rationalised as a means to correct marketifad in your
country? If so, what types of market failures have been involved? How do you compare industrial policy
or national champions with other policy approaches for correcting these market failures (such as taxes
or subsidies on consumption of the guuct)?

None of the industrial policy measures are intended as a means of correcting market failures.

2.5. Do you think that one nation engaging in industrial policy or supporting national champions
attracts retaliation from other nations? To what exteate projected gains from industrial policy and
national champions dependent on other nations not pursuing these policies, too? Do industrial policy
and national champions constitute a Aprisonersd

Supporting national champions by exempgtithem from the full rigour of the competition and state
aid rules or by shielding them from competition on the home market through regulatory barriers is counter
productive as it invites retaliation tfivenesainthe her
international markets as the challenge of facing competition at home would drive the firm to lower its costs
and boost its efficiency and sharpen its innovative drive. If all States were to adoptatipnal
champion approach the reswould be less efficient firms in the market to the detriment of consumer
welfare and consumer interests. Thus, even for a small nation it is not in its interests to promote champions

17C

‘N



DAF/COMP/GF(2009)9

by following a lax competition policy. On the other hand, one showslinduish industrial policy from a
national champion policy as an industrial policy that seeks to sharpen the competitiveness of local industry
and instil or heighten the innovative drive and make industry moretéaihand knowledge intensive has

the same goal as competition polidythat of consumer welfare.
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PAPUA NEW GUINEA

1. Introduction

Papua New Guinea (PNG) has been an independent nation since 1975. For many years it was thought
that the economy had not developed enough to warrant competition law. There was some limited consumer
protection law and price control. Furthermore withost utilities being provided by the national
Government time was not ripe for competition law. Industry was largely Government run or controlled.

However with the move to privatisation of some utilities and the development of the PNG economy
competition &w was introduced. That process commenced in 1996.

Competition Policy and Industrial Policy became part of the same goal, economic efficiency and
consumer welfare.

The policy was to open up markets to imports, foster exports and generally encouragétionmpet
Industries that lacked competition were subject to regulation by the competition regulator, including price
control in some limited circumstances.

In 2002 the PNG Parliament enacted the Independent Consumer and Competition Commission Act
2002. It created the Independent Consumer and Competition Commission (ICCC). The ICCC, the
consumer protection provisions and the regulatory provisions came into effect on 16 May 2002. The
competition provisions did not come into effect until 16 May 2003.

The competition provisions, referred to as the Market Conduct Rules, are based on those in the New
Zealand Commerce Act and are similar to the competition provisions applying in most developed
economies. Broadly speaking, the Market Conduct Rules prohibit amanggewhich substantially lessen
competition (with a per se prohibition of price fixing); resale price maintenance; exclusionary conduct
(primary boycotts); and misuse of market power (abuse of dominant position}cohmietitive mergers
or acquisitionsare also prohibited. Authorisation by the ICCC on public benefit grounds can be applied
for 1 a small number of authorisations on public benefit grounds have been approved by the ICCC since
2003 for business acquisitions or for azdimpetitive arrangemén

The |l aw is tailored to meet PNG needs. I n partdi
(government owned) utilities. There is also provision for price control, though the number of products
which are currently subject to price control oicp monitoring is very few.

In effect the ICCC Act has an overall competition and consumer protection mix. In addition the Act
has some unique provisions relating to essential utilities which affect the bulk of PNG consumers.

2. Clearance and authorisaton.
The Act provides for both clearance and authorisation in relation to mergers and has set time limits for
both. In relation to clearance the ICCC has to make its decision within 20 days, in relation to authorisation

it is 72 days. [Clearance is whehe ICCC is requested to declare whether or not a merger may result in a
substantial lessening of competition. Authorisation is where a merger or acquisition which would or might
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substantially lessen competition, and thus be in breach of the law, caterinpted on public benefit
grounds.]

Authorisation (but not clearance) is also available for conduct which would otherwise be prohibited
by the other competition provisions of the Act, except for taking advantage of market power (abuse of
dominant positionyvhich cannot be authorised. In a small non trade exposed economy such as PNG there
is a very high likelihood that many mergers will substantially lessen competition. Further, conduct such as
resale price maintenance and exclusive arrangements that hdeelbtdeen prevalent in PNG for many
years are now either clearly unlawful or potentially unlawful.

The clearance and authorisation processes allow other factors and policies to be taken into account
when considering competition issues, including indysticy.

3. Regulatory and price control provisions of the ICCC Act

In addition to its functions in administering competition law, the ICCC has other industry regulatory
and price control roles.

PNG industry regulatory framework relates specifically toegoment owned monopoly utilities,
where there is a fAregulatory contracto between eac¢
which sets a price path for the monopoly services provided by that utility, going forward into the medium
to long tem future, as well as setting out required service quality standards,. Those regulatory contracts
with the ICCC exist in relation to electricity, water, ports, telecommunications and postal services.

The regulatory contracts are developed and enforcedeatelved by the ICCC. The contracts relate
to pricing, service standards, innovation, capital expenditure plans and increased efficiencies.

Price control has been rolled back in recent years but still applies to some basic commodities used by
PNG citizens For example price control or price monitoring exists in relation to fuel, public transport
services, rice and flour.

In addition to its regulatory contracts and price regulation functions, the ICCC conducts regular
reviews of sectors of PNG industry aadvises the Government on possible changes to regulation or
policies generally in those industries. Recent reviews include petroleum, coastal shipping, tourism, general
i nsurance, and the water and sewage Bbaoncampdtton e s .
policy can be injected into the debate on industrial policy in these industries.

4. The ICCC

The ICCC is the only national regulatory body that acts as a consumer and business watchdog. The
provisions of the ICCC Act apply to all businessm Papua New Guinea including government
enterprises. The ICCC Act also applies to conduct outside PNG which affects the PNG market.

The ICCC was set up to be independent from government interference or pressure from individual
Ministers or politiciansjn recognition of the importance of the industry regulator having integrity and a
totally professional and objective approach to its tasks, protected from outside influence. This was seen as
being particularly important in the PNG environment where, ah wany developing countries,
corruption and lack of transparency in decision making have been major impediments to business
confidence particularly so where PNG has in recent years received an adverse rating from Transparency
International on its worldigde corruption indeX 161st out of 179 countries.
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To ensure this independence and integrity, the Commission consists of a full time Commissioner and
two part time Associate Commissioners, all of whom are appointed by a committee which includes both
the Pmme Minister and the opposition leader. One Associate Commissioner position is allocated to an
overseas industry regulation expert. Commissioners, who are appointed for five years, are protected
against arbitrary dismissal by having, in effect, the temdfira senior judge. In addition, the ICCC Act
expressly provides that the Commission is not subject to direction or control by a Minister or anyone else
in the performance of its functions, except for certain specific, publicly notified directions.

In performing its functions and exercising its powers under the ICCC Act, the ICCC is required to
have regard to the following primary objectives:

1 to enhance the welfare of the people through the promotion of competition and fair trade and the
protectionofconsmer s6 i nterests;

1 to promote economic efficiency in industry structure, investment and conduct; and

9 to protect the long term interests of the people with regard to the price, quality and reliability of
significant goods and services.

The ICCC Act also gies the ICCC a number of facilitating objectives:

i to promote and protect the bona fide interests of consumers with regard to the price, quality and
reliability of goods and services;

9 to ensure that users and consumers (includingihaame or vulnerable canmers) benefit from
competition and efficiency;

9 to facilitate effective competition and promote competitive market conduct;
1 to prevent the misuse of market power;

i to promote and encourage the efficient operation of industries and efficient investment in
industries;

1 to ensure that regulatory decision making has regard to any applicable health, safety,
environmental and social legislation; and

9 to promote and encourage fair trading practices and a fair market.

These primary and facilitating objectives requine ICCC to focus on industrial pajidn carrying
out its functionsand thus give the ICCC a central role in the administration of industry policy.

5. Il nteraction between the | CCCbs promotion of

The | CCCO0 asbjecgve isrha enhancement of consumer welfare, while the protection and
promotion of competition is one means towards achieving that end. PNG is a small economy and
competition is not always possible but consumer protection is essential. There miagubestances
where price regulation or other government intervention is needed to protect consumers and make sure that
they have access to best value goods and services.
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The competitiveness of a market affects the level of consumer protection requiP®ts lwe strive
for competitive and informed markets but that is not always possible and hence substantial reliance on
regulatory and price controls.

In circumstances where there is little or no competition in the market (e.g. in a natural monopoly
situatian such as a telephone or electricity utility, and particularly in small economies that tend to have less
competitive markets) there may be greater justification for intervention to ensure that consumer welfare is
maintained because competition is not ergvthe market.

In short, the amount and type of regulation there should be to ultimately benefit consumers will
depend on the competitiveness of markets. In highly contested markets, regulation should be only
introduced with great care, while in markettiere there is little or no contestability; some form of
regulation may be more readily justified. That regulation may extend, in some cases, to price regulation or
price control for particular commodities or services, where market forces alone camaat pEgtes, even
though price control is, in one sense, the antithesis of competition regulation.

Given the high degree of interaction between the two policies, it is not possible to determine
competition law policies and consumer protection policiessolation. It is not only possible, but
necessary, to administer these laws in harmony to achieve the ultimate goal of consumer welfare.

6. Importance of competition policy to a small economy

Competition policy, which is appropriately designed and effeltienforced, can be more important
in small economies than in larger ones.

Small economies can support only one or two competitors in many industries, because of the small
size of the markets. Openness to trade is a good solution to many of the pafidemadi size, because it
enlarges the market, but competition policy also plays a crucial role in regulating market activity; it helps
trade by reducing barriers to both foreign importer entry and domestic product exports; it plays a critical
rolewhereg posure to international trade is not suffic
and where artificial trade barriers (such as tariffs) are not reduced, competition policy is an alternative for
regul ating 6cl os e dOd sesaompetition padiay ks e tsubset, or annintegrdl past, ofs e n
industry policy.

However, since competition policy is adopted to address various failures of the market, the policy
should be carefully designed to deal effectively with the unique obstaclesfietition that are present
because of the small size of the economy.

The main goal of competition policy in small economies should be to promote efficiency. But when
considering competition policy for small economies you are faced with a dilemma.

On the me hand, large firm or plant size may be required in order to achieve efficient scales of
production, so it may be that only one or two firms can operate in an industry in order to achieve
efficiency.

But on the other hand, the high level of concentrattmngven monopoly control, of a market that
results can lead to certain types of industry behaviour that is very damaging to efficiency.

The case studies on national champions, set out below, demonstrate how this damage can occur unless
it is carefully maaged.
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7. Industry Policy issues- interaction and conflict with competition law
7.1. Protectionism

Starting in 1999, significant unilateral trade liberalisation began in PNG under the Tariff Reform
Program. Most imports (about 75% in value) enter dgg.fTariffs are applied to those products that are
made, or could be made, in PNG. Rates on these imports have declined by 5% in each of January 2001,
2003 and 2005 to their current rates of 40%, 25% and 15% for the prohibitive, protective and intermediat
product rates respectively.

PNG has no antidumping, countervailing duty or safeguard mechanisms (trade remedy instruments).
Some manufacturers, feeling the effect of the Tariff Reform Program, are urging the PNG government to
legislate for such trade e medy i nst r umebExpod ImpeBiMe@td Subcommptiee has been
specifically requested to address, and potentially prepare legislation and procedures, for the trade remedy
instruments. It is possible that unless some reasonable trade remedinéntsr are designed, legislated
and enacted, future Tariff Reforms will be stalled. Some PNG negotiators consider trade remedy
instruments necessary before considering future cuts.

PNG has entered into FTA agreements with the Pacific (Pacific Island €duatte Agreement and
sub regionally with the Melanesian Spearhead Group Trade Agreement) and the EU. The latter being part
of the EUb6s EPA initiative for the Pacific ACP
initialled and a comprehensive agment including services and development issues are to be negotiated.
The latter may include a competition law provision.

The entry into the above FTAs has triggered Article 6 of the Pacific Agreement on Closer Economic
Relations (PACER) agreement which wegs the Pacific states to commence negotiations for a full FTA
with Australia and New Zealand. Australia has indicated their desire to enter into these PACER+
negotiations. Australia is the exporter f aver 56 %
significant implications.

The likely precedent to be used in the PACER+ negotiations will be the Audmdiazealand
Closer Economic Relations Trade Agreement (ANZERTA). ANZERTA has one of the strongest set of
competition law provisions of any regiantrade agreements. We understand that the competition law
provisions go beyond eoperation and comity issues and require competition principles to be used in
applying trade remedy instruments.

Generally speaking, both trade remedy and competitiomypt#gislation and application has been

prone to regulatory capture by protectionist influences, industrial policy advocates antksedit groups.

With PNG | ooking for rapid industrial and resourc
competition, trade and investment liberalisation objectives. Some potential investors in PNG have taken
advantage of PNG6s situation of a smal/l and unde
base, combined with P Ned Gsavereigre fisl, ttd exgdcty contessgris angle r c «
competition advantages from the government including tax holidays, import protection, and short or long
term monopoly rights, as conditions required before the new investment will be made. Successive
governmets have felt obliged to accede to these demands, being concerned that the investments will not
go ahead without it. Some instances of this can be seen in the case studies on national champions.

8. National Champions
Since independence in 1975, PNG hasdadlicy of supporting some national champions which are

seen as of strategic importance to the national economy or to the effective operation and development of
infrastructure. However, this is a relatively limited policy; PNG does not have any sghifiamber of
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statutory monopolies (though the size and nature of its economy means that there are many areas of natural
monopoly) and the statutory monopoly protection or statutory market preference which does apply, has
been diminishing in recent years.

This diminution is due to the introduction of general competition law and industry regulation in 2002
through the ICCC Act, described earlier. The general competition law (market conduct rules) in the ICCC
Act have universal application across all indigstrin PNG, and also apply to government insafgrit
carries on a business here is provision for exemption from the application of the Act to acts which are
specifically authorised by legislation, though such instances are rare.

More particularly, whe competition law was introduced in 2002, the statutory frameworks
supporting major utilities (such as electricity, water, telecommunications, ports and harbours and the like,
which had until then been government owned and run state monopolies), weredchangllow
competition in those industries, with a licensing regime for both the existing monopolists and any new
competitors. Those utilities had by then been corporatised with the intention of their being privatised,
though that privatisation has nareerally occurred.

However, while competition is now permitted in most of these utility sectors, some of the utilities
retained some statutory monopoly positions, at least for a limited time. As explained earlier, the utilities
regulatory framework invoks the ICCC setting long term price paths and service quality standards for the
monopoly activities of these utilities, either through the ICCC Act or through price regulation under the
Prices Regulation Act. Thus some of the utilities can be regardechast i on a | champi onso
strategic importance to the national economy and social structure.

With the utilities reforms of 2002 it was intended that the statutory monopoly protection which the
utilities retained, would be reduced over time lutitat protection was fully removed and those markets
became fully competitive. It was hoped that at that stage the special regulatory arrangements regulating
consumer price paths and specifying service quality standards may also be able to be rertoved, wi
regulation of prices and service quality for utility industries being driven by market forces and the general
application of competition law.

8.1. Telikom PNG Limited
The best example of what has occurred since 2002 with utilities regulation and tireiezbn

protection of national champions in PNG is in the telecommunications sector, with Telikom PNG Limited
(Telikom).

Telikom (originally the Postmaster General 6s De
fixed lines and also the sole lit®ed mobile (cell phone) operator. When the 2002 reforms were
introduced, Telikombs existing statutory monopoly

This monopoly was secured by the ICCC being prevented from issuing any competingéxearrier or

mobile carrier licences until October 2007. It was anticipated that by that time, Telikom should have
developed and improved its business and services to a point where it would be able to effectively compete
with other mobile and fixedine operations, which would then be licensed to develop and operate new
mobile and fixed networks in open competition wi
protection from competition for Telikom, until 2007, should have been suffitieprotect Telikom, as a
national champion, to allow it to then operate successfully in a competitive environment.

In December 2005, Government Policy changed, to require the introduction of two new competitors

to compete with Telikom in mobile teleprms af t er March 2006, while Tel.
was to remain until October 2007. There is now active and vigorous competition between Telikom and
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Digicel in the mobile market (the second new competitor not yet having commenced operations).
However, attempts were made in 2006 and 2007 by ¢
in mobiles as well as fixed lines, on a permanent basis. These moves, which were strongly criticised at the
time by the business and wider communities inGPMere not successful in preventing Digicel from
competing with Telikom in mobiles. However, Government Policy was changed in 2008 to, in effect,
continue Telikomébs monopoly over fixed |ines bey
internatonal gateways (and thus monopolise all international telephone business) for an indefinite period
until full competition is achieved.

This change in policy was explained as being necessary to enable Telikom, as the national champion
in telecommunicationsto continue to receive monopoly rents from fixed line and international
telecommunications, to enable Telikom to transform itself into a strong and effective competitor. The
Government has said that this is stage one of a two stage process leading epeardempetition in
international markets and, presumably, in all other areas including fixed lines. The Government has
committed to the European Union that stage two, open competition (in international gateways at least), will
occur during 2009.

Thus tle national champion in telecommunications, Telikom, is continuing to receive government
monopoly protection in fixed lines and international, though with the stated objective of moving into a
fully open competitive environment in the future.

8.2. PNG PowerlLimited

The only other utility which has statutory monopoly protection is PNG Power Limited, formerly the
Electricity Commission, though only in a limited way. Since 2002, persons operating electricity
generation, transmission, distribution and retailnginesses have been required to be licensed by the
ICCC and can operate in competition with each other. PNG Power has licences for each of those four
activities. However, its electricity retailing licence is a monopoly in respect of those placeswenéch
supplied retail electricity by PNG Power in 2002 and which are still being supplied by it. In new areas for
supply, PNG Power does not have any monopoly rights.

Thus electricity generation, transmission and distribution are fully competitive (tHewglicences
have been requested or issued to anyone other than PNG Power), while PNG Power retains its retailing
monopoly in those areas which it serviced prior to 2002, and new service areas are also open to retail
competition.

There are no statutory mopolies for other utilities, though some retain effective natural monopolies.
8.3. Air Nuigini Limited

Air Nuigini, which is government owned, originally had an effective monopoly over scheduled air
services domestically and internationally. For seveesry, Air Nuigini has faced competition on
domestic routes from privately owned competitors, principally Airlines of PNG Limited, and in the last
year or so Airlines of PNG has been competing with Air Nuigini on some international services. There are
no gatutory or legislated monopoly rights for Air Nuigini.

However, in recent months, the government, in promoting Air Nuigini as the national carrier, and in
effect a national champion, has provided financial assistance to Air Nuigini eoonumercial terms
including by way of nofrepayable grants, to enable Air Nuigini to purchase additional aircraft and, in at
least one instance, giving a grant to allow Air Nuigini to continue to operate ausgriossmaking
international route.
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While Air Nuigini enjoys no special statutory advantages over its competitors, the financial assistance
given by the government to its national champion, air Nuigini has the capacity to distort competition in
PNG6s domestic and international airline markets.

8.4. Major Oil and Gas Projects

There have been instances where the Government has chosen national champions for special
treatment or exemption from competition laws, as an inducement to the development of projects in PNG
involving oil and gas. In 1997, the then governmegnmead, as part of an arrangement for the construction
of an oil refinery in PNG, to ensure that the refinery operator, InterOil Limited, would have an effective
monopoly over the supply of fuel to all domestic fuel distributors in PNG. After the coropdét was
enacted in 2002, the government was obliged, by its project agreement with InterOil, to make a regulation
exempting InterOilds monopoly over supplying fue
competition law. This means that én©il has an effective stranglehold over the supply, by imports or
otherwise, of petrol, diesel and kerosene throughout PNG.

In 2006 when InterQil sought to acquire domestic fuel distributors in PNG which would give it a retail
market share in excess of %0 as well as its monopoly on supply to all distributors, the government

submitted very strongly to the |1 CCC that I nt er Oi
grounds, notwithstanding the astbmpetitive effects of the acquisition. Tlatquisition was authorised
by the I CCC, | argely on the basis of the gover nme

In more recent times, the government has also granted exemption from various regulatory provisions,
through amendments to several pieces of latigsi, to a consortium headed by Exxon Mobil in relation to
a major oil and gas exploration/production project in PNG. The exemptions include no price regulation
over any products produced by the consortium (though most or all of that product wouldobedexp
anyway) and exemption from the essential pipeline access legislation which otherwise applies in PNG.

There is another major oil and gas exploration project under discussion in PNG involving InterOQil,
amongst others, and there is a probability thiatphoject will also be granted a range of exemptions from
the application of PNG law.

It is, of course, impossible to say whether these major oil and gas projects would have got off the
ground if the exemptions they had sought had not been grantedepudiprovide real life examples of
the government picking national champions, albeit foreign owned, for special favourable treatment not
accorded other industry participants in PNG.

9. Conclusion
The favourable treatment accorded these national champiagsnot be in the best interests of
national industry policy nor in accord with best practice competition policy, however the circumstances of

PNG6s economic and political development have for
those paicular enterprises.
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RUSSIAN FEDERATION

On November 17, 2008 the Government of the Russian Federationaddp a @ Co ntermmpt of

Social and Economic Development of the Russian Fe
determine ways to ensure in lotegm perspective (2068020) the stable growth of welfare of the Russian
citizens, nationas ecur i t vy, dynamic devel opment of economy,

global community.

This Concept contains tasks for development of social aspects and different sectors of economy,
including raising of competitiveness of the Russian pradust the global market. This envisages
structur al changes of industries and industryobs ¢
technologybased economy.

The notion of necessity of competition threads the whole Concept. Therefore tineebala
competition policy and industrial policy is seen with unaided eye.

What is more the Federal Antimonopoly Service (FAS Russia) provides on an annual basis the Report
to the Government AOn Competition i n adlenges f®ussi a
competition development in all the sectors of economy, including oil and gas, power energy, transport,
retail, construction and many others. Along with describing the current situation the Report contains
specific actions to be undertaken torgnate the threats for competition development and aimed at pro
competitive development of different sectors of the Russian economy. This Report is available online on
the official website of the FAS Russia.

Along with this Report the FAS Russia togethéth the Ministry of Economic Development has
elaborated the Program for Competition Development in the Russian Federation (to be adopted shortly),
which covers the issues of threats to competition and means for their elimination, competition development
in the sensitive and sociallynportant sectors of economy. Moreover, this Program contains proposals on
competition policy improvement.

All the above mentioned documents determine the strategy efogpnpetitive development of the
Russian economy and eme the balance of competition and industrial policy in Russia.

Moreover, the Russian Ministry of Industry and Trade has been elaborating a number of industrial
sectors policies that determine the strategy of their development for the certain periaal Bbtiimstance
these policies include:

1 Development Strategy for aviation industry till 2015;

1 Development Strategy for electronic industry till 2025;

1 Development Strategy for shipbuilding industry till 2020, etc.

All of them have been adopted in compliamgth the Russian legislation and procedure which means

that all the interested state agencies are to agree on them. The FAS Russia has taken an active part in
introducing competition principles to all of these documents.
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The great load of the FAS Russigtigity concerns natural monopolies regulation (gas and oil sector,
railways, post, etc) aimed primarily at achieving the balance of consumers and natural monopolies interests
that ensures availability for consumers of the sold goods and effective fumgtadmatural monopolies.

The FAS Russia has a number of successful implementations of reforms of monopolistic sectors in
order to ensure their prmompetitive development, such as the one in power energy sector (which is
considered to be the best one the world from the competition perspective), telecommunications,
railways, oil and gas sector, air transportation, etc. Usually in order to implement such reforms basic
structural and institutional reorganisations are being conducted, fundamentals sgictbe legal base
meeting the market conditions are being formed, functions of state management and economic activity are
being separated, a system of state regulation complying with the new conditions is being created.

Other tools of this state economagulation is formation of rules on naliscriminatory access to the
infrastructure of the natural monopolies and continuous activity on separation of potentially competitive
and naturally monopolistic sectors which is based on the fact that natural mesapaie initially created
as vertically integrated companies. It should be underlined that according to the law on natural monopolies
constraint of economically justified transfer of the spheres of natural monopolies to the competitive market
is prohibited.

The FAS Russia is also concerned with the growth of the price pressure on economy by natural
monopolies due to their nesffectiveness. In order to settle this problem the FAS Russia suggests
introducing significant amendments to the legislation omnmaatmonopolies aimed at reduction of their
costs, at toughening of state control over them (one of the options is to introduce the procedure of
confirmation and agreement by all the state authorities of investment programs of the natural monopolies).

Wha is more the FAS Russia is truly concerned with threats to the competition development that are
posed by creation of state corporations in various sectors of economy, which was explicitly described in
the 2007 Annual Report of the FAS Russia to the Gowent of the Russian Federation. State
participation in such entities leads to distortion of competition on the relevant markets.

To eliminate these concerns the following measures are considered by the FAS Russia as appropriate:

a) Enhancement of competitiamontrol over public entities. Despite that public entities are created
as noacommercial organisations they conduct economic activity and make profit, this is why
they are fully applicable to the competition law. The competition authority has a riglet to g
access to any information of public entities.

b) Restitution of powers (bill drafting, supervising, control and enforcement) from all the public
entities back to state and setting of legal prohibition for such delegation of functions.

c) Expansion of usingender mechanisms by public entities under purchase of goods, works,
services from private Russian companies. Practice of holding auctions for public procurement has
shown high effectiveness of these market mechanisms.

d) Ensuring transparent functioning ptiblic entities for which is necessary to: determine clear
criteria of assessment of their activity, introduce according to the principles of the administrative
reform the system of indicators of their work, toughen requirements to report, modernise system
of state statistic supervision over public entities and companies controlled by them.

e) Introduction of moratorium on creation of new public entities until organising effective system of

monitoring and control over activity of already existing entitiesyels as their demonstration of
their results.
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f) Adoption of regulation envisaging fixed amount of the state financial resources given to the
public entity to eliminate opportunity of permanent state financial support to the public entities.

The Russian Fedarl LawFZ 186n Protection of Competitionc
exemptions. However according to the provisions of the Article 13 of this Law the Government of the
Russian Federation has the right to determine the cases of permissibilityeefmagts and concerted
practices meeting the conditions stated in items 1 and 2 of part 1 of the present article (perfection of
production, sale of goods or stimulation of technical, economic progress or raising of competitive capacity
of the Russian goods the world market; obtaining by consumers of benefits (advantages) which are
proportionate to the benefits (advantages) obtained by the economic entities in the result of actions
(inaction), agreements and concerted practices, transactions, other) §geoesal exemptions).

Presently the Government of the Russian Federation is considering the adoption of the Resolution
iOn adoption of the |ist of bl ock exemptions in
economic entiti eF\® RussiaaThis Resdludod cobtains threeeblock exemptions in
respect of agreements:

1 between buyers and sellers of products;
1 between banks and insurers;
1 on scientific and technical cooperation and joint use of the gained results of such cooperation.

However in order to ensure competition development in different sectors of economy the FAS Russia
introduces competition principles to various sectoral legal acts (Water Code, Forest Code, laws on fishery,
power industry, finance, etc).

Talking about the balae between the merger control and promotion of theafled national
champions as the tools of competition and industrial policies respectively, each case is considered carefully
by the FAS Russia. And should the companies justify their merger as bringiggsocial and economic
benefits the FAS Russia has no grounds to refuse it, according to the law.

For instance, the merger of O0OJSC AVol gabur mashd¢
single representatives of Russia in drill bits productmmoil and gas and mining industries respectively
on the world market of drill bits, was thoroughly considered by the FAS Russia. Having analysed this
market the FAS Russia gave its satisfaction on this merger. The FAS Russia came to the conclusion that
this market in Russia, as well as in the whole world, is characterised by high concentration of production.
The group of consumers of these two plants doesn
would have a number of benefits in respecedtiancement of their positions on the global market. This
merger would allow getting an access to cheap credit resources in order to increase capacities and to invest
into the development of new products. Moreover there would be an opportunity to gergetigreffect
from optimisation of logistics, raw supply discounts and savings from research and development. As a
result of the analysis the FAS Russia anticipated enhancement of competition by foreign producers.
Moreover after the merger the Russianditod could be rated on the 6th place in the world and occupy
13% of the global market under the scope of production and under the diversity of its product line the
Holding could be on the 3rd place in the world which is consistent with thetdomg stratgy of
development of Russia stated by the Government of the Russian Federation and will allow Russia to have
an equal right in adopting new product standards on the market in future. The overall economic effect from
reduction of costs is estimates as Ug,8inIn annually.

18¢



DAF/COMP/GF(2009)9

Another illustrative merger casetieel Dhdtooer gdm
producers of transformer steel, which was also satisfied by the FAS Russia due to its social and economic
benefits for Russia. 90% of the prodddeansformer steel is exported and should the Russian companies
lose their competitiveness on the foreign market the production of transformer steel will be ceased. The
presence of Russia on the global market of féginnology metal products is considitte be as one of
strategic priorities. At the same time taking into consideration that the European Commission does not
limit the geographical borders of the transformer steel market by the territory of one country, the market of
transformer steel in Russis competitive. The major peculiarity of the Russian market is the horizontal
integration of transformer steel producers due to the fact that their joint efforts aimed at development of
scientific and technical base, development and introduction of teeWwnologies provide for their
competitiveness both on the domestic and global market of electric steel.

To sum up, the FAS Russia is not against creation of national champions but only in those sectors
where it is justified and necessary for enhancingptitiveness of Russia on the global markets. What is
seen as a means to restrain their negative impact are severe sanctions that are provided by the turnover
fines, an opportunity to determine collective dominance on the market and the establishedemicedu

A

compul sory separation of companies6 activities.
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SLOVENIA

1. Introduction

The answer to the questiavhy some countries are more successful than others in promoting their
economic development is muttimensional and involves diverse aspects of the effects produced by
advanced entrepreneurship and entrepreneurial culture and also by governmental linuhlatyia
Industrial policies differ across countries in terms of the aims they pursue and the measures and
instruments they apply. They also vary in the achieved results. In any case, they should not overlap with
competition policy aims and issues.

The odlines and goals of industrial policy are set in the frame of Slovenia's Development Strategy,
including five development priorities with the corresponding action plans for the period 62Q086The
Strategy does not focus solely on economic issueslbatinvolves social, environmental, political, legal
and cultural issues. Due to such prioritisation of the objectives, it also serves as Slovenia's strategy of
sustainable development. At the same time it integrates the Lisbon goals with the natingal &eeping
Slovenia's specific development opportunities and setbacks in view.

2. History and evaluation

2.1 To what extent does the industrial policy in you county target firms on the basis of other
nationality (e.g. by granting state aids/subsidies nhational firms only or by controlling their
ownership)? If so, how is nationality defined?

There is no specific legislation framework related to nationally targeted instruments of industrial
policy. However, there seems to be an important restrictiaromtrolling the ownership of statevned
companies. These restrictions derive from the fact that the State has, directly and indirectly via the two
parastatal funds (Pension Fund and Restitution Fund), controlling shares in a number of important
Sloveniarenterprises.

2.2 What economic conditions have been associated with governmental industrial policy and
support for national champions in your nation and region? Has this changed over time as economic
development advanced?

Slovenia is a relatively young cotry. After independence and the period of privatisation, the country
started the pogtrivatisation period with the key goal of economic growth. The EU accession strategy was
created to define and outline a set of consistent methum economic policiesequired to complete the
economic transformation and to prepare the economy for the accession to the EU.

To assist in accomplishing this aim, the state contributed towards creating a suitable climate for an
accelerated development in the new private seétmilitating the entrance of new enterprises on the
market and improving the investment climate. Above all, the aim of economic growth asked for the
strengthening of competitiveness in the enterprise sector.

High degree of internationalisation of thetiomal economy requested considerable structural
changes. Slovenia as a small market economy could hardly afford to provide the support of national
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industrial policy favourable to national champions. Foreign direct investment (FDI) deserved special
attenton in the reform of the enterprise sector which is a clear indicator of an open economy.

2.3 Are there major success stories of industrial policy or national champions that are prominent
in policy discussions? Are there any perceived major failures ofusitial or national champions
policies? How do you define Asuccesso and Afailur

stories supported by vest practice competition policy standards?
There have been no major success stories of industriey polnational champions.

As regards competition policy standards, existing measures in the frame of competition legislation
provide for effective prohibition or control of actions which could potentially affect competition by
abusing a dominant positi@nd market power or cartels and other restrictive agreements.

In general, Slovenian competition legislation applies to all undertakings active in Slovenia. Such
activity may be performed through establishment in Slovenia or through marketing productgeimss
Therefore, even companies established and merging outside Slovenia are required to notify the
concentration if they sell the products in Slovenia and meet the set thresholds. When deciding on the
approval of such a merger, the CPO would take ownsideration only the geographical market in
Slovenia and would be concerned mostly with local effects.

2.4 Does your competition agency use benchmarks to assess the economic costs and benefits of
government intervention that promote industrial policy onational champions? Have you
communicated benchmarks to other economic policy makers? Is there any dependable analytical
approach that allows you to distinguish industrial policy from competition policy? Do you engage in
competition advocacy in this poliarea?

In Slovenia there are no specific rules or practices related to using benchmarks to asses the economic
costs and benefits of government intervention that promote industrial policy or national champions nor a
dependable analytical approach that aidw distinguish industrial policy from competition policy. From
this perspective, competition advocacy activities play an important role. Competition Protection Office
(CPO) is entitled to providing comments in the mandatory review process with regigisiative
proposals.

Moreover, competition advocacy is an important tool in the promotion of competition principles and
market methods. Successful advocacy may contribute to a higher quality of regulation or to accelerate
deregulation processes in stioas where new market conditions do not lead to increased competitiveness
of the companies.

2.5 Have merger review laws ever been suspended in your country? If so, why? Were concerns
expressed either explicitly or implicitly about the way in which mergfficiencies are typically
examined or in the way in which failing firms are analysed?

Merger review law has never been suspended in Slovenia nor was any concerns expressed about the
way in which merger efficiencies are examined.
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2.6 Have any of your desions ever been overridden on grounds of Industrial policy? Are there
any recent examples? What reasons were given? To what extent had the competition agency already
considered the market characteristics or considerations that were the basis for the @ae@i/hat have

been the consequences of the override for consumers and competition policy?

None of the decisions of CPO has ever been overridden on grounds of Industrial policy. According to
the existing legislation such a possibility is not provided.

2.7. Does your government implement some policies directly dedicated to innovation? If so, could
you specify the sectors that benefit from these policies as well as the instruments used to foster
innovation?

The central strategic research and development dotumeSlovenia is the National Research and
Development Programme 202610 (NRRP) which was adopted in 2005. The priority measures
encompass also Afurther changes in industri al pol
encourage coapation between research companies and indudthe important group of measures in the
NRRP is included in the plans and documents related to the utilisation of EU Structural Funds resources.

Concrete measures to promote technical development and iiomsvaare defined in the
implementation programmes of the Ministry of EcondfPgogramme of measures to promote
Entrepreneurship and Competitiveness. Measures are aimed at improving the ability to innovate of
enterprises and for general support to innovatioMoreover, the importance of ntechnological
innovations is emphasised in addition to technological ones. Thgreglam includes measures related to
the innovation environment as well as direct incentives to enterprises to increase innovatioirs in the
operations. The measures are aimed at establishing and operation of an innovation environment and
culture, promoting creativity and innovativeness of enterprises in all business areas, supporting growth of
early-stage innovative companies and promotiagous forms of linking.

According to the analysis provided in the Development Report 2008, innovation activity of companies
increased significantly in 2002006 compared to the previous period, particularly in the services sector.

2.8. Did measures adopt in your country to deal with the recent economic crisis raise competition
concerns? If so, could you describe the measures and the concerns? Have these competition concerns
been taken into account, and, if so, how? In particular, have initial propoda#&€n amended in order to
comply with competition law? Have some of these measures been exempted from competition policy
scrutiny?

Slovenia is facing the effects of the financial crisis and the cooling down of the economic
environment both in the EU and gllly. This affects the Slovenian economy in two ways: through the
paralysis of the interbank market in the Euro zone and the decrease in export demand in all its key markets.

Economic policy measures, which follow the recommendations of the EuropeanisSionnwhile
considering Sloveniabds <characteristic features a
demand and aggregate supply. The measures are intended for the financial and industrial sectors. In the
financial sector, the Government se¢iamaintain the trust of savers in the financial system and ensure
credit activity and solvency. Measures with regard to industry are aimed at maintaining production
facilities and jobs. So far, a key part of the measures was a subsidy scheme that arvesdvabrking
hours to below 40 a week in order to keep salaries unchecked and prevent the loss of jobs as a result of
falling demand.

! Sloveniai Reform Programme for achieving the Lisbon Strategyl&»@082010

187






