Implementing
the OECD

Anti-Bribery
Convention

Phase 2 Report:
Peru



Implementing the OECD Anti-Bribery Convention

Phase 2 Report: Peru

&) OECD



2|

Table of contents

EXECULIVE SUMMAIY ..ottt S
AL INEFOAUCTION. ... re e 6
N I T T (U= IR T | RO PREPPR 6
A CT=T =T = o] o LT oY oY= L1 T RSP 6
(8) Political and legal SYSIEIM ... i e e s e e e e e e s r e e e e e ann 6
(b) ECONOMIC DACKGIOUNG.....oiiiiiiiiiiiie et e e e e e e e s e st e e e e e e snntnereeeaaeeeannns 7
(c) Implementation of the Convention and recent legislative developments..........c..ccccevviieeennnn 8
(d) Cases involving the bribery of foreign public officials and related offences ............cccccceeennee 8
B. Prevention, detection and awareness of foreign bribery ..o, 11
1. General efforts to raise awareness of foreign Bribery ... 11
2. Reporting and WhisStlebIOWING........cooiiiiiiii e 12
(@) Reporting by pubIiC OFfICIAIS ........uuviieiiiiiiiiiiiiiiieie e rerererarerernrnrnennns 12
(b) Reporting by private iNAIVIAUAIS ............uuuiieiiiiiiiiieiiieieieieieieiereeeeeeeeeee .. 13
(o) I Lo ] 0}V 0L T IS oo 0] o] F= V1 ] ¢S 13
(d) Whistleblowing and whistleblower proteCtion..................ueueiuirieiiiiirieieiiieieinineee————.. 13
3. Detection through MeEdia MEPOIS .....ccoiiiiii it eaneeeas 15
4. Officially supported eXport CreditS ........c.ovviiiiiiiiiiiiieee ettt 15
5. DevelopmeNt CO-OPEIALION ......ciiiitiiiie ittt ettt e bbb e e s bt e e e s bbb e e e s anneeeas 16
6. Foreign diplomatic repreSENTAtiONS ...........cuuiiiiiiiiee ittt e e ee e 17
(8) AWareness-raiSiNg EffOrtS........cui i 18
(b) Detection and reporting of foreign DrDery ... 18
A - V- 1011 (o] [ OO PP PP POPPPPPP 18
(a) Non-tax deductibility of bribes and financial penalties ............ccccccvveviiiiiiiiiiiii . 19
(b) Post-conviction enforcement of non-deductibility of bribes...........cccccvvviiiiiiiiiiiiiii, 19
(c) Detecting and reporting foreign BribDEry.............ueviiiiiiiiiiii 20
(d) Providing tax and beneficial ownership information to law enforcement .............cccccvvvvvvnnnn. 21
8. Accounting and auditing, and corporate compliance, internal controls and ethics programmes 21
(82) ACCOUNLING STANUAITUS......eiiiiiiiiee ittt e et e e e aabb e e e sabbe e e e anbaeeeeabbeeeeans 21
(o) I =TT £ g F= L= TU o 111 e o PSP PTURPPTPPPN 22
(i)  Entities subject to external QUAIt............ccceeiiiiiiiiiii e 22

(i)  External auditing standards and detection of foreign bribery ............cccccccciiiiiiicii, 22

(i) Audit quality and auditor INAEPENAENCE .........c..uuiiiiieee e 23
(iv) Reporting foreign bribery and sharing information by external auditors...............ccc.c.o.... 23

(1) Reporting foreign bribery to company management ..o 23

(2)  Encouraging companies to respond to an auditor's report..........ccooooiviiiiiieiiinniiiieeeenn. 24

(3) Reporting foreign bribery and providing information to competent authorities............... 24

(c) Corporate compliance, internal controls and ethics programmes............ccccccveeeeeeevcnvieeeenenn 24
9. Prevention and detection through anti-money laundering measures ...........cccooecuvieeieeeeeiininnen 25

PHASE 2 REPORT: PERU © OECD 2021



(a) Peru’s exposure to corruption-related money l[aundering ............c..eeeveeeiiiiiiieeeee e, 25
(b) Customer due diligence and politically exposed persons (PEPS).........cccccviiieiiiiiieeiinieeeens 26
(C) SuSPICIOUS tranNSACION FEPOITING ...veeeieeeiiiiiiiiieeie e e ettt e e e e e s et e e e e e e s s annbbee e e e e e e s e s anneraeeeaaeas 27
(d) Processing of suspicious transaction reports, resources, and training..........ccccceeeevvuvvveeennnn. 28

C. Investigation, prosecution and sanctioning of foreign bribery and related offences ....29

1. Investigation and prosecution of foreign bribery ... 29
(&) Relevant law enforcement QUtNOFTIES ..........cuuiiiiiiiiii e 29
(D) Steps Of @n INVESHIGALION ........eiiiiiiiiie ettt e et e e et e e e snnneeeean 30
(€)  NON-TFIAl FESOIULIONS ...ttt e et e e st b e e e sbb e e e e sabneeeeanbneeeans 31

(i)  Types of NON-Tral FESOIULIONS .....coiuviiiiiiiiie et 31
(i)  Application of non-trial resolutions and sufficiency of sanctions ..........cccccccovcciieeeeeeennns 32
(i)  Guidance on and transparency of non-trial reSOIUtIONS ..........cccovviiiiiiieiiee e 32
(d) Actual enforcement Of COMTUPLION CASES......uuuuiiiieiiiiiiiiiiiiee e s e e e s e e e e e saraaee e e e 33
(e) Statute of liIMItatioNS @Nd AEIAY ...........uvueiiiiiiieiiiiiieii e 35
()  Limitation period for foreign bribery offence ..........ccccoe oo, 35
(i)  Limitation period for preliminary proceedings and preparatory investigations .................. 35
(iil)  Delay IN ProCEEAINGS ...cccie i e ——— 36
(f) Investigative toolS and tECHNIQUES ..........ueueiiiiieieiiieieieieieieieierereeeesrern e 36
(i)  General and special investigative teChNIQUES ..........ccooeeiiii i, 36
() I ==V 0| QT =T ot =T o PP PPPPPPPPPP 36
(i)  Freezing and SEIZING ASSELS .....ccciiiiiii ittt 37
(g) Resources, specialised expertise, awareness and traiNniNg ..........eeeeveeeveriiiiieeeeeeseeniiieeeeenns 37
(h) Independence and integrity of the judiciary and public prosecutor’s office ..........c.ccccooieees 38
(i)  Appointment, discipline and dismissal of judges and prosecutors ...........ccccoccveeeeriieeennen 38
(i)  Provisional and supernumerary judges and ProSECULOIS .........ceevririeeriiieeeeriieeeeniiee e 41
(i)  Interference wWith INEPENAENCE .......ccooviiiiiiii e 42
() Mutu@l legal @SSISTANCE .........veiieeiiiiee ettt e et e e et e e e e abb e e e e anneeeean 44
(i)  Legal framework for mutual legal aSSISTANCE ........c..eeeiiiiiiiiiii e 44
(i) Central AUINOTILY ...ccoc e ————— 44
(i) Types of assistance available...............ccoooi i, 45
(iv)  Grounds for denying MLA, including dual criminality .............cccooeeee e, 45
(v) Mutual legal assistance in non-criminal Matters.............ccoeee oo, 46
(vi) Mutual legal assistance iN PraCliCe ........cooieieie e 46
() T = =T 1111 o S 48
()  Legal framework for extradition ...........ccoooieii i 48
(i)  Grounds for denying eXtradition ............ccoeiiiiiiiiiiii e 48
(iii)  Extradition of NALIONAIS ..........uiiiiiii e 49
(iv)  EXradition N PracCliCe .......ccooiiiiiiiiiiiee ettt st 49

2. Offence of foreign BribEry ... 50

(@) Elements of the foreign bribery OffENCE ...........uvviiiiiiiiiii e, 51
O T 121 (=] 111 [e] 0 = TP RPT PR 51
(i)  Awareness of the bribe by the foreign public official .............ccciiiii 51
(i) An impossible or unachievable advantage ... 52
(iv)  Undue pecuniary or other adVaAnNTAgE ..........oocuuiieiiiiiie et 52
(v) Definition of a foreign public OffiCial ..o 52
(vi) Bribery to act outside official COMPELENCE .........ccoviiiiiiiiiiie e 53
(vii)  Authorisation and AttEMPL.........ooii i e e e e e e sbee e ee e e e e e enes 54

(b) Defences to foreign DIiDEIY ... e 54
(i) Defence of “culturally conditioned understanding €rror’ ... 54
(i) Defence of acting “by order of a competent authority issued in the exercise of his/her

FUNCHIONS ..o ettt e e et e e e e e e e et e aeeaaeas 54
(i) Defence of concusion and bribe SOlICItAtIONS ...........cceiiiiiie i 55

(c) Jurisdiction OVEr NATUTAI PEISONS ....ceiiiiiiiiiiiiie ettt e e e e et e e e e e e e e e sanbeeeeeaaeas 55

3. Liability Of I€gal PEISONS .......veiiii et e e et e e e e anneeeas 56

PHASE 2 REPORT: PERU © OECD 2021



4|

(a) Legal entities SUBJECT tO TADIIIY ........ccoiviiiiiiiie e 57

(b) Standard Of ADIILY ..........cooiiiiiie et sb e e s nreee e 57

(c) Scope and elements of the prevention model defence...........cccuvveeeiiiiiiic e, 58

(d) Proof of the prevention model defENCe ...........oviiiiiiii i 60

(e) Defence of “fraudulently €luding” ............oooiiiiiiiiiiii e 61

() Proceedings against the legal person and the natural Person...........ccccceeviiieiiiiiieecinieeeens 61

(9) JurisdiCtioN OVEr |€gal PEISONS ... ..uiiiiiiiiee ettt e et e e et e e e s kb e e e e sbbeeeesnneeeeans 61

4, Offence of MONEY lAUNAEIING ......uuviiiiie e e e e e e s s r e e e e e s s rrareeraeeeeaaans 62
(&) Elements of the money laundering OffeNCe..........c.oiiiiiiiiiii e 62

(b) Enforcement of the money laundering offENCe ..o 63

(c) Sanctions for MONEY laUNAEING.......ccoiiiiiiiiiiii et e e e nneee e 64

5. Offence oOf falSe aCCOUNTING ... ..uuiiiiii i e e e e e e s s rae e e e e e e e s s ensnreees 64

6. Sanctions for fOreign DIDEIY .......ooi i e e e s s raeeeee s 66
(a) Sanctions against natural persons for foreign bribery..........ccocoveiii i, 66

(b) Sanctions against legal persons for foreign bBribery ... 67

() T @0 1o 1o o 1S 68

(d) Administrative sanctions, including debarment from public procurement..............cccccvvvvnnnn. 68

D. Recommendations and issues for follow=Up .........ccccceeviieiniicinccccsce e, 70
1. RECOMMENUALIONS ...ttt ettt e e e s et et et e e e s e s ba b e e et e e e e e s e aannbeeeeeeeeeeaannbnnneeeeens 70

2. Follow-up by the WOrKing GrOUD .....ccoooie ittt 75
Annex 1 Virtual visit partiCipants ...........cccueeviiiiiiccee e 77
Annex 2  List of abbreviations and acronyms............cccevveerireiennseiennssiesese s 79
Annex 3 Excerpts of relevant legislation............c.cooeeieiniinneieiciienss e, 80
Lo TE=TTo T a TN o1 01T VA 0= o] =TS 80
(=Y o1 1Y 0T [=To T= LN o= =0 1 =S 80

ST T T4 ] o PSSP 81

B8 L1113 1T o U PRERR 83
Time limits for investigation and ProSECULION ...........oiiuiiiiiiiiie e 84
o] TSV = T L T =T 4T T 84

PHASE 2 REPORT: PERU © OECD 2021



Executive summary

The Phase 2 Report on Peru by the OECD Working Group on Bribery evaluates and makes
recommendations to Peru on its implementation of the Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions and related instruments. Peru has taken some steps to
improve the enforcement of corruption cases and to strengthen integrity in the judiciary and prosecutor’s
office. However, awareness of the foreign bribery offence and the Convention is low. The legislative
framework for fighting foreign bribery contains many deficiencies. Peru has also not implemented the
Working Group’s Phase 1 recommendations.

Virtually all Peruvian stakeholders have poor awareness of the foreign bribery offence and the Convention.
The Working Group appreciates the importance that Peru places on fighting domestic corruption.
Nevertheless, many Peruvian companies are internationally active and at risk of bribing foreign officials.
The Working Group therefore recommends that Peru urgently raise awareness, including among the
judiciary, law enforcement, and relevant government authorities. Anti-corruption corporate compliance
should be further promoted. Officials in overseas missions and commercial offices should be trained to
help Peruvian companies in foreign countries that are confronted with bribe solicitations, and to report
allegations of Peruvian companies bribing foreign officials. Judges and law enforcement would benefit from
more training and resources for tackling corporate crime.

Peru also needs to address many legislative deficiencies in its framework for fighting foreign bribery. It
should urgently enact a definition of a foreign public official that is in line with the Convention. Corporate
liability for bribery committed by using an intermediary should be strengthened. A corporate compliance
defence for foreign bribery committed, authorised or directed by a senior corporate officer should be
eliminated. Peru should make clear its jurisdictional rules for prosecuting Peruvian nationals who commit
foreign bribery overseas. It should clarify the preconditions for extraditing its nationals, and for prosecuting
the laundering in Peru of the proceeds foreign bribery that had been committed abroad. Whistleblower
measures should be adopted in the private sector and strengthened in the public sector. Awareness-raising
is also needed to address an apparent unwillingness to blow the whistle.

The report also notes positive aspects in Peru’s efforts to fight foreign bribery. The Lava Jato Special Team
has begun prosecuting many Peruvian politicians and officials at the highest levels. Successful conclusion
of these cases will require Peru to maintain its resources and support to the Special Team. Stronger
enforcement efforts from prosecutors outside the Special Team would be beneficial, as would greater
guidance and transparency on the use of non-trial resolutions. Also encouraging are recent reforms of the
system for the appointment, discipline and dismissal of judges and prosecutors, though their impact on the
integrity of the judiciary and prosecutor’s office will be felt only in years to come. These efforts could also
be undermined by the Attorney General’'s power to remove and transfer prosecutors, and the widespread
use of provisional and supernumerary judges and prosecutors. Peru has committed to improving its
statistical collection in mutual legal assistance and money laundering enforcement. Its lawmakers also
expressed their commitment to advance reforms that would address the Working Group’s concerns.

The report and its recommendations reflect findings of experts from Brazil and Israel. The report is based
on legislation and other materials provided by Peru, and on information from a ten-day virtual visit on 11-
26 January 2021 during which the evaluation team met representatives of Peru’s public administration, law
enforcement, parliamentarians, private sector, and civil society. Peru will provide an oral report by June
2022 on its implementation of certain recommendations, and a written report by June 2023 on its
implementation of all recommendations.
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s Introduction

1. This document reports on the Phase 2 evaluation of Peru conducted by the OECD Working Group
on Bribery in International Business Transactions (Working Group). The purpose of the evaluation is to
study the structures in Peru to enforce and to apply the laws and policies implementing the OECD anti-
bribery instruments, namely the Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions (Convention); 2009 Recommendation for Further Combating the
Bribery of Foreign Public Officials in International Business Transactions (2009 Recommendation); 2009
Recommendation of the Council on Tax Measures for Further Combating the Bribery of Foreign Public
Officials in International Business Transactions; 2016 Recommendation of the Council for Development
Co-operation Actors on Managing the Risk of Corruption; and 2019 Recommendation of the Council on
Bribery and Officially Supported Export Credits.

1. The virtual visit

2. An evaluation team composed of lead examiners from Brazil and Israel, and the OECD
Secretariat,* conducted a virtual visit of Peru on 11-26 January 2021. Because of the COVID-19 crisis, the
evaluation team was unable to conduct an on-site visit required under the procedure for Phase 2
evaluations. Under these special circumstances, Peru and the Working Group exceptionally agreed that
the on-site visit would be conducted virtually. As with a physical on-site visit, the evaluation team met
representatives of the Peruvian public and private sectors, judiciary, parliamentarians, civil society, and
media. (See Annex 1 for a list of participants.) Prior to the visit, Peruvian authorities provided written
responses to the Working Group’s standard and supplementary Phase 2 questionnaires. Peruvian
authorities provided parts of their questionnaire responses to some non-governmental participants before
the virtual visit. Preferably, the questionnaire responses should have been circulated to non-governmental
participants only after the virtual visit, so as to ensure the objectivity of these participants during the visit.
Peruvian authorities provided further information to the evaluation team before and after the virtual visit.
The evaluation team also conducted independent research to gather additional information.

3. The evaluation team appreciates the co-operation of Peruvian authorities during this evaluation. It
is also grateful to all virtual visit participants for their co-operation and openness during the discussions.

2. General observations

(@) Political and legal system

4. Pursuant to Art. 43 of its Constitution, Peru is a democratic republic with a unitary, representative
and decentralised form of government based on the separation of powers. The President heads the

! Brazil was represented by Elizabeth Cristina Marques Cosmo, Office of the Comptroller General; Marcelo Ribeiro de
Oliveira, Federal Prosecution Service; Davi Bressler, Attorney General’'s Office. Israel was represented by Tamar
Rosman, Office of the Deputy Attorney General; and Yael Bitton, Office of the State Attorney. The OECD Secretariat
was represented by William Loo, Alice Berggrun and Vitor Geromel, Anti-Corruption Division.
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http://www.oecd.org/daf/anti-bribery/ConvCombatBribery_ENG.pdf
http://www.oecd.org/daf/anti-bribery/ConvCombatBribery_ENG.pdf
http://www.oecd.org/daf/anti-bribery/ConvCombatBribery_ENG.pdf
http://www.oecd.org/daf/anti-bribery/ConvCombatBribery_ENG.pdf
https://www.oecd.org/tax/crime/2009-recommendation.pdf
https://www.oecd.org/tax/crime/2009-recommendation.pdf
https://www.oecd.org/corruption/anti-bribery/Recommendation-Development-Cooperation-Corruption.pdf
https://www.oecd.org/corruption/anti-bribery/Recommendation-Development-Cooperation-Corruption.pdf
https://legalinstruments.oecd.org/public/doc/646/646.en.pdf
https://legalinstruments.oecd.org/public/doc/646/646.en.pdf
https://www.oecd.org/daf/anti-bribery/anti-briberyconvention/37916829.pdf
https://www.minjus.gob.pe/wp-content/uploads/2019/05/Constitucion-Politica-del-Peru-marzo-2019_WEB.pdf
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executive branch and is elected by direct popular vote to a five-year non-renewable term. The legislature
is a unicameral Congress with 130 members elected to five-year terms. Legislation passed by Congress
is sent to the President for approval and subsequently to the official journal for publication. This report was
adopted after the last Presidential and Congressional elections in April 2021 but before the change in
government expected in July 2021.

5. Peru’s judiciary consists of five levels: Supreme Court; Superior Courts in each Judicial District;
Specialised and Mixed Courts in each Province; Law Courts of the Peace in cities and towns; and Courts
of Peace (Supreme Decree 017-93-JUS, Annex (Judiciary Law) Art. 26). The President of the Supreme
Court heads the judiciary. A separate Constitutional Court hears constitutional matters as the sole and last
instance, depending on the class and type of constitutional process (Constitution Arts. 200-205).

6. The doctrine of precedents applies to an extent. Jurisprudential principles published by the
Supreme Court in the official gazette are binding on all judges (Judiciary Law Art. 22). Decisions of the
Constitutional Court may have the same effect (Law 28 237 Art. VII). Treaties in force in Peru are part of
national law (Constitution Art. 55). Human rights treaties have constitutional rank while other treaties have
the same force as statutes, according to Peruvian authorities.

(b) Economic background

7. Peru has a population of 31 million and the 315t largest economy among the 44 Parties to the
Convention. It has an upper-middle income economy after annual economic growth averaging around 5%
in the past two decades, one of the highest in the Latin America and Caribbean region. The result is a
more dynamic economy and better living conditions. But the economy remains poorly diversified and
concentrated on natural resources. The informal economy accounted for 72% of employment in 2016.2

8. On trade, Peru ranks 33 and 42" among the 44 Working Group members in exports of goods
and services. In 2019, mining products accounted for 58% of exports of traditional and non-traditional
goods, followed by products in agribusiness (15%), fishing (8%) and hydrocarbons (7%). China was by far
the biggest export destination (29.3%), followed by the EU (13.3%), US (12.7%), Korea (4.9%) and
Switzerland (4.9%). China was also the biggest import source (22.1%), trailed by the US (17.9%), EU
(9.8%), Brazil (4.9%) and Mexico (3.9%). Fuel was the largest import, ahead of automobiles, mobile
phones and goods-carrying vehicles. Imports and exports in services were only 16% and 27% of those for
goods, and consist mainly of tourism and transport.®

9. In terms of investment, Peru ranks 38" out of 44 Working Group countries in terms of outward
foreign direct investment (FDI) stocks. Data on sectors and destinations are not available. The largest
inward FDI stocks are from Spain (18%), UK (17%), Chile (15%), US (10%) and Netherlands (6%). The
sectors with the most inward investment are mining (23%), communications (20%), finance (18%), energy
(13%) and industry (12%).4

10. Peru’s state-owned enterprise (SOE) sector underwent extensive privatisation in the 1990s. The
sector is consequently smaller than most other large Latin American countries in terms of the number of
enterprises, contribution to GDP, employment and investment. These SOEs are mainly in the electricity,
infrastructure, and financial sectors.®

2 |nstituto Nacional de Estadistica y Informatica; OECD (2019), Multi-dimensional Review of Peru, vol. 3, pp. 13-15;
World Bank (28 May 2020), World Development Indicators. 2018 GDP data at constant USD.

3 SUNAT; World Trade Organisation International Trade Statistics and Trade Profiles 2019.

4 Proinversion; UNCTADStat.

5 Interamerican Development Bank (2018), “State-Owned Enterprises and Fiscal Risks”, Section 3.1.

PHASE 2 REPORT: PERU © OECD 2021


https://www.pj.gob.pe/wps/wcm/connect/CorteSuprema/s_cortes_suprema_home/as_Inicio/
https://www.inei.gob.pe/estadisticas/indice-tematico/poblacion-y-vivienda/
https://www.oecd.org/countries/peru/multi-dimensional-review-of-peru-c6c23d2c-en.htm
https://data.worldbank.org/indicator/NY.GDP.MKTP.KD
https://timeseries.wto.org/
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11. Micro, small- and medium-sized enterprises (SMES) are active internationally. Exports by Peruvian
SMEs grew 122% in the 15 years to 2019. In 2017, 70.5% of exporting companies were SMEs, with 4 895
enterprises generating USD 2.3 billion in exports. The main exports were mining and agricultural products
(39.2% and 28.3% respectively). Some 43.8% of SME exports went to Asia, mainly India and UAE. In the
same year, 23 083 SMEs representing 84.9% of importing companies imported USD 3.7 billion of goods
and services, mostly from China (45.2%) and the US (10.2%).°

12. Domestic corruption is perceived to be widespread at all levels of government. Five of the last
seven ex-presidents since the 1990s were implicated in corruption scandals. A sixth championed anti-
corruption reforms, until he too resigned in November 2020 amidst a corruption scandal. (The seventh took
over in a caretaker role until elections in April 2021.) Of the 130 Congress members before the 2021
elections, 68 faced some form of criminal charges. Unsurprisingly, trust in government and institutions is
low. The country underperforms on most indicators of public opinion on institutions and governance, but
has seen an uptick after widespread protests in 2019 that led to several judicial reforms.’

(c) Implementation of the Convention and recent legislative developments

13. Peru enacted its foreign bribery offence in Criminal Code (CC) Art. 397-A in January 2009 and
amended it in October 2016 to implement the Convention. The Corporate Liability Law 30 424 was enacted
in March 2016 and amended in 2017 and 2018. Congressional approval of the Convention and its
ratification by the Government took place in May 2018. Peru deposited its Instrument of Accession to the
Convention with the OECD on 28 May 2018 and became a Party to the Convention on 27 July 2018. Peru
completed its Phase 1 evaluation in March 2019.

(d) Cases involving the bribery of foreign public officials and related offences

14. There are three known allegations of Peruvian individuals or companies bribing non-Peruvian
officials (i.e. active foreign bribery). All three allegations concern Oil Group X which supplies, stores,
distributes and trades oil products internationally. The Group comprises companies incorporated in multiple
jurisdictions, including Peru. The Group was founded by an individual A, a Chilean citizen who may also
have Peruvian nationality and family residing in Peru. According to media reports, Oil Group X allegedly
bribed foreign officials in three countries:

(a) The Group allegedly engaged in bribery and illegal financing of the 2011 presidential
campaign in Guatemala. Payments totalled GTQ 887 000 (USD 114 000). One Group X
officer and several Guatemalan public officials were arrested and charged in 2016. The
case was at trial in Guatemala as of February 2020.8

(b) An executive of Oil Group X was married to an officer of Company Y, a subsidiary of
Mexico’s state-owned oil company. The couple allegedly authorised several sales of oil
products between the companies in 2008 that financially benefited Group X at Company

6 PromPeru (19 November 2019), “Exports by Peruvian SMEs have grown by 122 % in the last 15 years”; Ministerio
de la Produccion (2017), Las MIPYME en Cifras 2017, Chapter 8.

" OECD (2019), Multi-dimensional Review of Peru, vol. 3, pp. 18 and 29; Elfoco (20 November 2020), “La lista de los
congresistas con expedientes en el Ministerio Publico”; The Economist (19 November 2020), “Peru’s politics of
destruction, and creation”; Americas Society and Council of the Americas, Capacity to Combat Corruption Index 2020,
pp. 14-15; Miller and Chevalier, Latin America Corruption Survey 2020, pp. 6 and 18.

8 Convoca (9 February 2015); Centro de Medios Independientes (2 June 2016); CICIG (2 June 2016); Soy502 (4 June
2016); Nomada (16 June 2016); La Hora (27 July 2016); Prensa Libre (7 August 2019); Prensa Libre (17 February
2020); La Hora (17 February 2020).
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https://elfoco.pe/informes/todos-los-congresistas-con-expedientes-en-el-ministerio-publico/
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https://www.economist.com/the-americas/2020/11/19/perus-politics-of-destruction-and-creation
https://www.as-coa.org/articles/2020-capacity-combat-corruption-index
https://www.corporatecomplianceinsights.com/wp-content/uploads/2020/07/2020-Latin-America-Corruption-Survey-Report_English.pdf
https://convoca.pe/investigacion/peru-cuentas-y-nexos-de-un-empresario-evasivo
https://cmiguate.org/caso-blue-oil-entramado-de-estructura-macrocriminal-con-insospechados-alcances/
https://www.cicig.org/casos/caso-cooptacion-del-estado-de-guatemala/
https://www.soy502.com/articulo/capturan-representante-blue-oil-caso-cooptacion-estado-20878
https://www.soy502.com/articulo/capturan-representante-blue-oil-caso-cooptacion-estado-20878
https://nomada.gt/pais/de-que-acusan-mpcicig-a-estos-10-poderosos-aliados-del-pp/
https://lahora.gt/caso-cooptacion-lista-54-sindicados-los-delitos-los-fueron-ligados-proceso/
https://www.prensalibre.com/guatemala/justicia/fracasa-el-primer-intento-de-enviar-a-juicio-a-15-financistas-del-extinto-partido-patriota/
https://www.prensalibre.com/guatemala/justicia/juan-carlos-monzon-reaparecera-en-el-caso-la-linea/
https://www.prensalibre.com/guatemala/justicia/juan-carlos-monzon-reaparecera-en-el-caso-la-linea/
https://lahora.gt/monzon-se-convierte-en-pieza-clave-para-juicio-del-caso-la-linea/
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Y’s expense. The wife also failed to declare a large amount of funds in multiple bank
accounts. Mexican authorities filed two criminal complaints and two administrative
proceedings against her in 2010. Administrative sanctions resulted in 2010 and 2013.°

(c) In 2011, Oil Group X signed an agreement to sell oil products to Company Z, Paraguay’s
state-owned oil company. Individual A personally negotiated the sale on behalf of Oil
Group X with senior officers of Company Z. The agreement was later found to contain an
unduly elevated price favouring Group X. In 2013, Group X signed a conciliatory
agreement with Paraguay’s Economic Crimes Prosecutor and paid USD 835 000 as
compensation. However, no individual was held liable.°

15. As explained at paras. 34-35, Peruvian law enforcement authorities were not made aware of and
hence have not investigated these allegations.

16. Given the limited number of active foreign bribery allegations, this report also considers where
appropriate domestic bribery cases of non-Peruvian individuals or companies bribing Peruvian public
officials. Since 2016, Peruvian authorities have been actively investigating at least 28 passive foreign
bribery cases. Most of these cases directly implicate Construtora Norberto Odebrecht (Odebrecht), a
Brazilian construction company. Others derive from an Odebrecht case, e.g. based on the evidence of a
collaborating offender. Two additional cases are also considered:

(a) In the Printing Company Case, the Peruvian subsidiary of a US company bribed Peruvian
officials in 2011-2016 to avoid late-delivery penalties. It also bribed Peruvian judges in
2011-2013 to influence judicial proceedings. In 2019, the company settled proceedings
with US authorities and paid approximately USD 10 million in penalties, disgorgement and
interest.'! Peru’s competition authority launched administrative proceedings for collusion.
Criminal action for foreign bribery was not taken until October 2020, after this Phase 2
evaluation had begun.

(b) In the Aircraft Services Case, a US company admitted in 2014 to having bribed senior
officials in the Peruvian government and air force in 2010-2011 to win contracts. The
company paid a USD 14 million penalty to US authorities.*? In 2014, Peru opened an
investigation into ten individuals.'®> None of them were senior government or air force
officials, according to Peruvian authorities. Charges were later dropped against all but one
low-level official who was convicted in 2019. He was guilty of a minor crime of trafficking
in influence and fined a mere USD 3 200.

Commentary

The lead examiners commend Peru for the ongoing domestic foreign bribery investigations related
to the construction company Odebrecht. However, they are concerned that other foreign bribery
cases have not been or are not being diligently prosecuted. As explained in this report, controversy

9 Expansion (25 May 2010): Convoca (9 February 2015); Latin American Herald Tribune (date unknown); Reuters
(23 May 2010); Petréleos Mexicanos, 2014 Annual Report Pursuant to Section 13 or 15(d) of the Securities Exchange
Act of 1934, p. 193.

10ABC Color (6 September 2013): Convoca (9 February 2015)"; ABC Color (11 August 2012); D10 (29 June 2013);
IDL Reporteros (8 February 2015); Diario Uno (11 February 2015); La Nacién (21 June 2017)”.

11 securities and Exchange Commission Order (26 September 2019), File No. 3-19531, Release No. 87128; Reuters
(26 September 2019).

12 |nformation, US District Court (N. Dist. of Texas), 3-14CR-483-D (10 December 2014).

13 E| commercio (15 December 2014): Diaro Correo (17 December 2014); Pert21 (3 January 2015).
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https://www.reuters.com/article/us-sec-quad-graphics-idUSKBN1WB2YI
https://www.reuters.com/article/us-sec-quad-graphics-idUSKBN1WB2YI
https://www.justice.gov/sites/default/files/opa/press-releases/attachments/2014/12/10/information_dallas_airmotive_inc.pdf
https://elcomercio.pe/politica/justicia/fiscalia-abre-investigacion-sobornos-fap-382137-noticia/
https://diariocorreo.pe/politica/sobornos-en-la-fap-complicada-situacion-de-expiloto-de-avion-presidencial-551540/
https://peru21.pe/politica/caso-dallas-airmotive-fuero-militar-evalua-sobornos-personal-fap-160016-noticia/
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arising from the Odebrecht scandal has also spurred several institutional reforms, butitis too early
to assess the success of these efforts.

PHASE 2 REPORT: PERU © OECD 2021



|11

» Prevention, detection and awareness
of foreign bribery

1. General efforts to raise awareness of foreign bribery

17. Peru has adopted a strategy to fight domestic corruption but not foreign bribery. The “National
Policy for Integrity and the Fight against Corruption” (Supreme Decree 092-2017-PCM) sets out 13 policy
objectives for fighting corruption. The “National Plan for Integrity and Fight against Corruption 2018-2021"
(Supreme Decree 044-2018-PCM) then defines actions for attaining the policy objectives. Many of the
policy objectives and actions are relevant to fighting not only domestic corruption but also foreign bribery,
e.g. strengthening the criminal justice system, promoting compliance programmes, and enforcing the
Corporate Liability Law 30 424. But the policies and actions do not explicitly mention foreign bribery. They
refer to the OECD instruments on public sector integrity but not the Convention. An initiative assesses
corruption risks in the Peruvian public administration but not foreign bribery. Peru argues that the Policy
and Plan touch upon issues such as Peruvian officials receiving bribes from abroad, or “fighting corruption
at the level of international relations”. But these topics are not the focus of the Convention.

18. Given the absence of foreign bribery from the national strategy, Peru has made very limited efforts
to raise awareness of this crime. It refers to a May 2016 workshop on corporate liability for transnational
corruption. The website of the Superintendence of the Securities Market (Superintendencia del Mercado
de Valores, SMV) refers to the Convention, other anti-corruption treaties, and foreign bribery guidance
issued by authorities in other countries such as the US and UK. The Ministry of Justice and Human Rights
held seminars for the judiciary in September 2016 that covered corporate liability for foreign bribery.
Additional awareness-raising efforts focused on compliance programmes and not foreign bribery per se
(see Section B.8(c) at p. 24). Likewise, Peru refers to two additional events that targeted transnational
organised crime.

19. Missing from these activities are several government bodies that engage the private sector. These
include the Ministry of Foreign Trade and Tourism (Ministerio de Comercio Exterior y Turismo,
MINCETUR), despite its responsibility for foreign trade policy; the Commission for the Promotion of Peru
for Exportation and Tourism (Comision de Promocion del Perd para la Exportacién y el Turismo,
PROMPERU) which is responsible for trade promotion; and the Ministry of Economy and Finance
(Ministerio de Economia y Finanzas, MEF) which promotes the national economy and regulates the private
sector. Also inactive are two government bodies that work with SMEs: the Internationalisation Support
Programme (Programa de Apoyo a la Internacionalizacion, PAl), and the Ministry of Labour and
Employment. Business association and chambers have also not raised awareness of foreign bribery but
only general ethical issues and corporate compliance.

20. Given the dearth of efforts, the actual awareness of foreign bribery and the Convention is very low.
As described later in this report, knowledge of these subjects is almost non-existent across virtually all
relevant public sector stakeholders including officials in export credits, development co-operation,
diplomatic services, tax authorities, and bodies that engage the private sector. Of particular concern is law
enforcement and the judiciary, including officials directly responsible for enforcing corruption offences (see
para. 129). The lack of awareness is also largely true of the corporate sector. At the virtual visit,
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representatives of companies, business associations and the legal profession stated that Peruvian
companies are generally not at risk of committing foreign bribery because they are not internationally
active. Economic data on Peru’s trade and investment paint a more nuanced picture, however (see
Section A.2(b) at p. 7). Civil society representatives agree that foreign bribery risks do exist but that
companies are “in denial”. The anti-corruption compliance programmes of Peruvian companies are further
discussed in Section B.8(c) at p. 29.

Commentary

The lead examiners appreciate the importance that Peruvian authorities place on fighting domestic
corruption. Nevertheless, a substantial number of Peruvian companies including SMEs are
internationally active. It is therefore necessary to also address foreign bribery and the
implementation of the Convention. The lack of awareness of the Convention and the foreign bribery
offence among all Peruvian stakeholders, including law enforcement officials, is therefore
especially concerning. Raising awareness of issues such as corporate compliance and organised
crime is useful but not a substitute for addressing foreign bribery specifically.

The lead examiners therefore recommend that Peru assess its foreign bribery risks and its
approach to enforcement, and include policies and actions in its national anti-corruption strategy
that are commensurate with this risk. Peru should also take urgent steps to raise awareness of its
foreign bribery law and the Convention among all relevant public and private sector stakeholders.
Additional recommendations on raising awareness among specific bodies and sectors, including
among law enforcement and the judiciary, are described later in this report.

2. Reporting and whistleblowing

21. This section deals with the reporting of foreign bribery by Peruvian officials and private individuals
generally. Later sections deal with reporting more specifically by export credit agencies (Section B.4 at
p. 15), aid agencies (B.5 at p. 16), diplomatic missions (B.6 at p. 17), tax officials (B.7(c) at p. 20), and
accountants and auditors (B.8(b)(iv) at p. 23). This section also addresses anonymous reports and
whistleblowing.

(@) Reporting by public officials

22. The 2009 Recommendation IX.ii asks Member countries to ensure that “appropriate measures are
in place to facilitate reporting by public officials, in particular those posted abroad, directly or indirectly
through an internal mechanism, to law enforcement authorities of suspected acts of bribery of foreign public
officials in international business transactions detected in the course of their work, in accordance with their
legal principles”.

23. Peruvian public officials who fail to report a crime commit a criminal offence. Under
CPC Art. 326(b), public officials must report a punishable act of which they become aware in the exercise
of their powers, or due to their position as public officials. Failure to report foreign bribery is punishable by
up to two to four years’ imprisonment (CC Art. 407). A conviction requires proof that an official breached a
duty to report despite having the capacity to do so, and that the official had “certain and concrete knowledge
of the commission of a punishable act.”!* Virtual visit participants were unable to clarify whether this or
another threshold of knowledge triggers the duty to report. From 2015 to August 2020, there have not been
convictions of public officials under CC Art. 407 but four proceedings are ongoing, according to Peru.

14 supreme Court (24 April 2018), 153-2017-Piura; Supreme Court (5 October 2016), 581-2015-Piura.
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24. The reporting channel may not be entirely clear. CPC Art. 326(b) states that a public official must
report a crime to the “respective authority”. Peruvian authorities refer to CPC Art. 68(1) which provides that
reports of crime may be made to the National Police. They also refer to reporting channels for domestic
corruption, such as those managed by the Comptroller General (CGR). A few virtual visit participants
mentioned the PPO as the recipient of these reports. After reviewing a draft of this report, Peruvian
authorities refer to CPC Arts. 330-331. But these provisions concern the police informing the PPO and vice
versa of complaints. They do not concern reporting by public officials. Peru later adds that “the competent
authority by definition is the PPO”. But this is not reflected in the legislative provisions.

25. Actual awareness of this duty to report may not be adequate. At the on-site visit, the reporting
obligation in CPC Art 326(b) was not mentioned by public officials in export credits (see para. 38),
development co-operation (para. 42), diplomatic missions (para. 46) and tax authorities (para. 53).
Peruvian authorities did not describe any efforts to raise the general awareness of foreign bribery reporting
among its officials.

Commentary

The lead examiners recommend that Peru raise awareness of the duty of public officials to report
foreign bribery under CPC Art. 326(b), and clarify the channels for making such reports.

(b) Reporting by private individuals

26. Individuals are not obliged to report crimes (CPC Art. 326(1)). Those who choose to report can
contact the PPO including the anti-corruption prosecutor (Fiscalias Especializadas en Delitos de
Corrupcion de Funcionarios, FECOF); National Police (Policia Nacional); and Procuraduria Especializada
en Delitos de Corrupcién de Funcionarios. FECOF has publicised contact information for their offices on
social media. The actual reporting rate is high. From 2015-2019, FECOF received an average of 1 720
complaints of bribery annually. Individuals may also report to the Public Prosecutor’s Office in person or
via an online reporting portal, adds Peru. In addition, a “Single Digital Platform for Complaints” about
“alleged acts of corruption in the public administration” was created recently (Supreme Decree 002-2020-
JUS Art. 13). Peruvian authorities at the virtual visit state that the Platform accepts both domestic and
foreign bribery complaints. But the webpage requires the user to choose from a list of public entities to
which the complaint relates; non-Peruvian entities are not among the options. Additional reporting channels
managed by the CGR likely only apply to domestic corruption cases, given the body’s mandate as the
public sector auditor.

(c) Anonymous complaints

27. Peruvian authorities and other virtual visit participants all agreed that that an anonymous complaint
can be the basis of a foreign bribery investigation. This is despite language in Art. 328 of the Criminal
Procedure Code, which provides that “Every complaint must contain the identity of the complainant. [...] If
[the complaint] is written, then the complainant will sign and place his/her fingerprint. If it is verbal, the
respective minutes will be signed.” If the complainant cannot sign, then he/she must record the reason and
leave a fingerprint.

(d) Whistleblowing and whistleblower protection

28. The 2009 Recommendation IX.iii asks countries to ensure that “appropriate measures are in place
to protect from discriminatory or disciplinary action public and private sector employees who report in good
faith and on reasonable grounds to the competent authorities suspected acts of [foreign bribery]”.

29. Two Peruvian laws deal with whistleblower protection. The 2017 Legislative Decree 1 327 protects
natural and legal persons who report “acts of corruption” in the public administration (Arts. 1 and 4.1).
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Protection includes non-disclosure of identity; “labour protection measures”; and measures for bidders of
public procurement contracts (Arts. 4.6 and 9). Law 29 542 of 2010 protects individuals who report
“arbitrary or illegal acts”. In addition to protection of the whistleblower’s identity, the Law prohibits dismissal
or removal from office, as well as other retaliation amounting to harassment (Art. 8).

30. The scope of these laws is too narrow. The legislation focuses on the reporting of domestic
corruption, not foreign bribery. Legislative Decree 1 327 thus applies to the reporting of “an act of corruption
in the Public Administration” (Arts. 2 and 4.1). Law 29 542 applies to arbitrary or illegal acts “in any public
entity” understood as those “indicated in the [...] Law of General Administrative Procedure” (Arts. 2-3).
Furthermore, Legislative Decree 1 327 contemplates “labour protection measures” as determined by the
“competent administrative authority” and executed by “the Office of Human Resources” (Arts. 4.6, 9.2 and
11.1). Protection is therefore against retaliation by Peruvian public officials, not a private sector employer.
Law 29 542 also only protects individuals who report wrongdoing “in a substantiated manner” (Art. 1). This
means the report must be “truthful”’, according to Peruvian officials. This is an unduly high standard, as
reporting in good faith may therefore not be sufficient to attract protection. Peru also refers to a Technical
Opinion® which states that only a “superficial verification” of a complaint is conducted. But this Opinion
applies to complaints under Legislative Decree 1 327, not Law 29 542. It also applies to an “initial
verification of formal requirements” and not the final assessment of the complaint.

31. The overall regime is also duplicative and fragmented. Much of Legislative Decree 1 327 and
Law 29 542 overlap. But there are also significant differences, such as the Comptroller General’s central
role in receiving and evaluating complaints under Law 29 542 (Art. 4) but not the Decree. Additional
piecemeal rules apply to the reporting of wrongdoing in at least two specific bodies, namely the public
prosecutors’ office and official aid agency.'® Whistleblowing systems in private sector companies are
voluntary. One virtual visit participant referred to a survey of 250 companies that have an ISO 37 001 anti-
corruption management system. Only 60% of respondents have a whistleblowing programme. The
Working Group has noted in other evaluations that it is difficult for the public to understand and benefit
from a fragmented whistleblowing framework.1’

32. Legislation aside, an even greater challenge is an existing cultural mistrust of whistleblowing.
Numerous participants representing companies, business associations, and civil society at the virtual visit
described Peruvians’ strong reluctance to report wrongdoing. Even for the companies at the virtual visit
that have a whistleblowing system, actual reporting rates are very low. These comments, however, contrast
with the apparently high numbers of corruption reports made by the public to Peruvian authorities (see
para. 26).

Commentary

The lead examiners are concerned about the lack of legislation to protect whistleblowers who
report foreign bribery, and the apparent unwillingness to report in Peru referred to by virtual visit
participants. They therefore recommend that Peru, as a matter of priority, (a) take appropriate
measures to protect from discriminatory or disciplinary action public and private sector employees
who report to the competent authorities suspected acts of foreign bribery, and (b) raise awareness
in the public and private sectors of the importance of whistleblowing and the protection available
to whistleblowers.

15 Technical Opinion 001-2021-PCM / SIP of the Secretariat of Public Integrity.
16 | egislative Decree 52 Art. 51-G and Resolution 167-2019-APCI Section 6.4.

17 Finland Phase 4, para. 23.
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3. Detection through media reports

33. Multiple bodies in Peru monitor the media for reports of corruption. Three of these units are in the
Public Prosecutor’'s Office: the National Chief Prosecutor’s office, Lava Jato Special Team, and Special
Prosecutors for Corruption of Public Officials (Fiscalias Especializadas en Delitos de Corrupcién de
Funcionarios, FECOF). The Ministry of Foreign Affairs also monitors the media (see para. 45). Peruvian
authorities state that a media article can be the basis for starting an investigation.

34. Unfortunately, these units have only had limited success in finding media reports that lead to actual
investigations. The Lava Jato Special Team has opened at least one passive bribery investigation based
on media reports in Brazil. The investigation in the Aircraft Services passive foreign bribery case also
began after Peruvian media reports. But the Peruvian authorities were not aware of reports in the
international press on the Printing Company passive foreign bribery case. Media monitoring also appears
to be targeted at cases of bribery of Peruvian and not foreign officials. Reports of the Oil Group X active
foreign bribery cases therefore went unnoticed. FECOF states that information provided by the Ministry of
Foreign Affairs is “not common [but] exceptional”.

35. Peru has also not made use of media reports of foreign bribery allegations provided by the Working
Group to its members. Neither FECOF nor the Lava Jato Special Team appears familiar with the Working
Group’s monitoring and circulation of media information. The Secretariat of Public Integrity, which is not a
law enforcement body, represents Peru in the Working Group. The Secretariat states that it asks FECOF
for updates on foreign bribery cases monitored by the Working Group. But at the virtual visit, FECOF
appeared unfamiliar with the media reports on the Oil Group X Cases that had been circulated by the
Working Group. The Lava Jato Special Team also does not indicate that it relies on the media information
provided by the Working Group. After reviewing a draft of this report, Peru states that the “Special Team
is not familiar with the monitoring and circulation of media information by the Working Group”, while
FECOF’s “familiarisation [with these Working Group activities] is partial”.

Commentary

The lead examiners recommend that Peru take steps to ensure that its law enforcement authorities
are aware of media reports of foreign bribery allegations implicating Peruvian individuals,
companies and officials. This should include media reports circulated by the Working Group to its
members.

4. Officially supported export credits

36. Officially supported export credits are government financial support (e.g. direct credits to foreign
buyers or refinancing) or “pure cover supports” (e.g. export credit insurance or guarantee cover for credits).
Governments provide officially supported export credits through export credit agencies (ECASs) that can be
government institutions or private companies operating on behalf of governments. Given their contact with
internationally active companies, ECAs can potentially raise awareness of, prevent, report and impose
sanctions for foreign bribery. Measures for doing so are set out in the OECD 2019 Recommendation of
the Council on Bribery and Officially Supported Export Credits. Peru adhered to the Recommendation on
13 March 2019 but has not taken part in the activities of the OECD Working Party on Export Credits and
Credit Guarantees.

37. Peru’'s Development Finance Corporation (Corporacion Financiera de Desarrollo, COFIDE)
provides officially supported export credits. COFIDE is a development bank that is 99.2%-owned by the
Peruvian state. Its main mission is to support Peru’s development. To this end, it has a wide range of
programmes addressing issues such as SME finance, financial inclusion, and COVID-19 economic
recovery. One particular programme, the CRECER Fund (Fondo CRECER), provides loans and
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guarantees to Peruvian exporters. As of end-2019, PEN 46.8 million and PEN 2.7 million (USD 12.8 million
and USD 741 00) in guarantees and loans had been provided to 1 834 SMEs and exporting companies.*®
COFIDE adds that it grants short-term credits to financial institutions which in turn extend credit to their
exporting clients.

38. COFIDE has some anti-corruption measures that apply to its export credit guarantee activities. As
with other financial institutions, COFIDE has implemented an anti-money laundering compliance
programme (see Section B.9(b) at p. 26). It has a policy of not carrying out operations with a client that has
“a consensual and enforceable sentence for corruption, money laundering or terrorism financing”. The
same applies to clients who do not declare the origin of their resources or their economic activity.'® COFIDE
states that it reviews internal lists of entities associated with money laundering and the debarment lists of
multilateral development banks. Suspicious money laundering transactions must be reported to the UIF,
Peru’s financial intelligence unit (see Section B.9(c) at p. 27). COFIDE states that its contracts contain a
clause providing for annulation if a client engages in bribery. It has not provided a copy of the standard
contract, however. There is no information on whether COFIDE examines fees or commissions paid by
clients to agents. In 2018, it adopted an offence prevention model under the Corporate Liability Law (see
Sections C.3(c)-(d) at p. 58). But the model addresses offences committed by COFIDE employees and not
its clients or exporters. No steps have been taken to raise awareness of the Convention or foreign bribery
among COFIDE staff in light of Peru’s limited export credits programme.

Commentary

Peru currently provides very limited officially-supported export credits. The Working Group should
follow up whether Peru implements the 2019 Recommendation of the Council on Bribery and
Officially Supported Export Credits to a degree that is commensurate to its export credits
programme.

5. Development co-operation

39. Government agencies responsible for development co-operation have a role in fighting foreign
bribery. They are “the first line of defence in preventing corruption and managing corruption risks” in order
to obtain effective use of aid resources, notes the OECD 2016 Recommendation of the Council for
Development Co-operation Actors on Managing the Risk of Corruption (2016 Recommendation). These
agencies’ contact with development partners allows them to raise awareness of, prevent, detect, report
and impose sanctions for foreign bribery and other incidents of corruption. The 2016 Recommendation
describes measures that can support these goals.

40. Peru receives and provides development co-operation. The Peruvian Agency for International Co-
operation (Agencia Peruana de Cooperacion Internacional, APCI) attached to the Ministry of Foreign
Affairs was created by Law 27 692. APCI engages in “South-South and triangular co-operation” comprising
mainly technical co-operation with other developing countries. In 2019, this programme consisted of
PEN 597 793 (USD 164 000) on travel expenses to and from Peru for technical assistance, internships,
and training. Government officials also spent time on Peru’s co-operation activities. Beneficiary countries
included Paraguay, the Dominican Republic, Colombia, Saint Lucia and Uruguay. APCI did not engage

18 COFIDE Annual Report 2019, pp. 14 and 27-28. Fondo CRECER consolidated several trusts including the Export
Insurance for SMEs (SEPYMEX) (Legislative Decree 1 399).

19 COFIDE (January 2021), Money Laundering and Terrorism Financing Prevention and Risk Management Manual,
p. 12.
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contractors or private companies in these activities. Peru adhered to the 2016 Recommendation on
20 December 2016.

41. Given this limited programme, APCI has accordingly engaged in few activities related to foreign
bribery. It has not raised awareness of the Convention, foreign bribery or the 2016 Recommendation
among its officials or recipients of assistance funds, in light of its limited development programme. It states
that measures are in place to ensure the accountability of per diem paid to those who participate in
technical assistance, internships, and training.?° It has some powers to audit development co-operation
partners. There is no information on the use of audits to enhance corruption risk management, or other
efforts to follow up audit findings. But APCI states that it has accountability and transparency mechanisms
in place. APCI’s Personnel Unit (UP) provides “support in the identification and management of corruption
risks”.2! But its risk assessments focus on corruption committed by officials of APCI, not foreign countries
or implementing partners. APCI has not conducted foreign bribery-related training or risk assessments at
the programme and/or strategy level. It believes that no country is free of this risk and will therefore
continue to strengthen its monitoring mechanisms. It also states that its supervision is focused on not one
but all actors to strengthen the effectiveness of co-operation.

42. A recent APCI directive on handling corruption complaints similarly focuses on domestic corruption
and not foreign bribery.?> The directive covers the reporting of “acts of corruption” but defines a
“denounced” individual as a “functionary or civil servant of APCI” (Section 4.1). APCI officials must report
acts of corruption “within the entity” to the UP Head (Section 5.3). Anonymous complaints are permissible
(Section 6.2). Protection for whistleblowers include withholding of identity and some “labour protection
measures” (Section 6.4). The UP must send a copy of the complaint to APCI’s Institutional Control Office
and the Procuraduria Puablica of the Ministry of Foreign Affairs (Section 6.5.12). The Procuraduria then
decides whether to report the matter to law enforcement, according to APCI. Information on the number
and outcomes of complaints received is unavailable.

Commentary

The lead examiners acknowledge that APCI has only afew anti-corruption measures at its disposal.
They recommend that the Working Group follow up whether APCI implements anti-foreign bribery
measures to a degree that is commensurate with Peru’s development co-operation programme.

6. Foreign diplomatic representations

43. Diplomatic and commercial missions abroad play an important role in fighting foreign bribery. They
can raise awareness of foreign bribery among companies that operate overseas, and provide advice and
assistance on dealing with bribe solicitations. They can also monitor the local media for foreign bribery
allegations and report them to law enforcement authorities in the home country. The Ministry of Foreign
Affairs (Ministerio de Relaciones Exteriores, MRE) is responsible for Peru’s overseas embassies and
consulates, while PROMPERU oversees Peru’s commercial offices abroad. No information has been
provided on PROMPERU'’s efforts to implement the Convention in these commercial offices.

20 Resolution 080-2019/APCI-DE.

21 Resolution 042-2020/APCI-DE Art. 1(b).

22 Resolution 167-2019, Directive for the attention of complaints for alleged acts of corruption in the Peruvian Agency
for International Cooperation — APCI.
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(@) Awareness-raising efforts

44, The MRE has not made sufficient efforts to raise awareness of the Convention. During this
evaluation, the MRE refers extensively to measures to fight corruption committed by its officials. It refers
to an Institutional Integrity Task Force that focuses on institutional integrity. It describes at length its
procedure for handling reports of such wrongdoing, and refers to an example of one MRE official suspected
of taking bribes from human traffickers in exchange for visas. Before being posted abroad, diplomats
receive training on the trafficking of humans and cultural property, but not on foreign bribery. The MRE
states that it organised activities and promoted international meetings with companies on anti-corruption
in 2018. But there is no guidance or training on information related to foreign bribery that can be provided
to Peruvian companies in foreign countries. Nor are overseas missions instructed on the assistance to be
provided when such companies are confronted with bribe solicitations, contrary to the 2009
Recommendation Annex I.A. The MRE states that it now plans future training and awareness-raising on
the Convention and corporate responsibility for its staff before foreign postings.

(b) Detection and reporting of foreign bribery

45. The MRE was not aware of and hence did not forward to the Public Prosecutor’s Office (PPO)
media reports of Peru’s three known active foreign bribery allegations (see para. 15). As mentioned at
para. 34, FECOF prosecutors state that receiving media information from the MRE is “not common [but]
exceptional”.

46. In terms of reporting, if an official in a foreign mission learns of a foreign bribery offence, then
he/she would inform the ambassador who would then report the matter to MRE headquarters in Lima. The
official may also contact the Chief of Diplomatic Service (Deputy Minister).?® The MRE does not refer to
reporting to the PPO or the obligation on public officials to report crimes under Criminal Procedure Code
Art. 326(b) (see Section B.2(a) at p. 12).

Commentary

The lead examiners are seriously concerned that the MRE and PROMPERU are not sufficiently
aware of the Convention and its implementation in Peruvian legislation, and therefore have not
taken sufficient steps towards its implementation. They therefore recommend that the MRE and
PROMPERU urgently (a) provide information and training as appropriate to its officials posted
abroad on Peru’s laws implementing the Convention, so that such personnel can provide basic
information to Peruvian companies in foreign countries and appropriate assistance when such
companies are confronted with bribe solicitations; and (b) clarify and provide training on the
procedure for MRE and PROMPERU officials to report foreign bribery allegations to Peruvian law
enforcement authorities.

7. Tax authorities

47. This section examines Peru’s treatment of the tax deductibility of bribes; the prevention, detection
and reporting of foreign bribery by tax authorities; and the sharing of tax information for use in foreign
bribery investigations. Peru’s tax authority is the National Superintendency of Customs and Tax
Administration (Superintendencia Nacional de Aduanas y de Administracion Tributaria, SUNAT). The
Ministry of Economy and Finance (MEF) sets tax policy.

23 Regulations of the Law of the Diplomatic Service of the Republic, Supreme Decree 130-2003-RE, Art. 152.
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(@) Non-tax deductibility of bribes and financial penalties

48. The 2009 Recommendation VIII urges member countries to fully and promptly implement the 2009
Recommendation of the Council on Tax Measures for Further Combating the Bribery of Foreign Public
Officials in International Business Transactions. This includes explicitly disallowing the tax deductibility of
bribes to foreign public officials for all tax purposes in an effective manner.

49, Peru states that it prohibits the tax deduction of bribes but not through an explicit legislative
provision. The Phase 1 Report (paras. 176 and 207) noted the lack of such a provision. A SUNAT report®*
on the deduction of unlawful expenses is not binding. The Phase 1 Report recommended that Peru enact
an explicit prohibition on deductions.?® In Phase 2, Peru presented a bill that modifies the Income Tax Law
(Supreme Decree 179-2004-EF, ITL) to expressly deny the deduction of “expenses related to conduct
classified as crimes and those that are part of a criminal offence”.

50. Peru states that fines and confiscated property are not tax deductible. ITL Art. 44(c) forbids the
deduction of “fines, surcharges, default interest provided for in the Tax Code and, in general, sanctions
applied by the National Public Sector”. Peru states that this covers fines and confiscation imposed as
sanctions for foreign bribery.?® The provision only prohibits deductions from “the third category of income”,
i.e. from business activities by natural or legal persons. For natural persons, only 20% of all expenses can
be deducted from their first, second and fourth income categories, in some cases up to a maximum cap.

Commentary

The lead examiners are encouraged that Peru has drafted an amendment to the ITL to expressly
deny the tax deduction of crime-related payments, including bribes to foreign public officials. They
therefore reiterate the Phase 1 Report and recommend that Peru enact the amendment as soon as
possible.

(b) Post-conviction enforcement of non-deductibility of bribes

51. Peru does not re-examine the tax return of a taxpayer who has been convicted of bribery to
determine whether the bribes have been deducted. SUNAT can re-examine and audit tax returns within
the statute of limitations (Supreme Decree 133-2013-EF (Tax Code) Arts. 59-62A, 108(2) and 127). A re-
examination or audit must be commenced within four years after a return is filed (Art. 43). A limitation
period of 10 years applies only to taxes withheld from non-resident taxpayers, and hence would not arise
in some foreign bribery cases. Peru states that this limitation period can be suspended during a judicial
procedure in relation to a taxpayer’s tax obligations (Art. 46(1)(b)). These suspensions usually arise during
tax litigation. But even if the provision also applies to criminal proceedings against a taxpayer for foreign
bribery, the suspension only begins when charges are filed, not when an investigation begins. Many of
these cases will take longer than four years to reach the judicial stage, let alone a conviction (see
Section C.1(e)(iii) at p. 36). SUNAT adds that once an audit has been completed, it cannot be reopened
unless certain limited exceptions apply.

52. After reviewing a draft of this report, SUNAT states that the statute of limitations for audits should
not be extended to facilitate the detection of bribe deductions. It believes that the statute of limitations
“provides certainty that [SUNAT’s] power of determination [..] are not prolonged indefinitely”. Extending the

24 SUNAT Report 026-2014-SUNAT/5D0000.

25 A recent report also recommended that Peru enact an express prohibition on the tax deduction of bribes. It further
noted an absence of a regulation that expressly allows the revocation of an ineligible deduction (MESICIC (2021), 6th
Round Evaluation Report, paras. 48-49 and 52, and Recommendations 1.4.9 and 1.4.12).

26 See also SUNAT Reports 058-2006-SUNAT/2B0000 para. 4 and 026-2007-SUNAT/2B0000 para. 2.
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limitation period would infringe a taxpayer’s right to a ruling within a reasonable time. Additionally, SUNAT
believes that it has audit tools and specialised areas targeting taxpayers with higher risks of tax non-
compliance. SUNAT can also audit SMEs for refunds of the General Sales Tax. Peru also refers to
legislation in Congress concerning the CGR and SBS. As stated in para. 182, the Working Group considers
only enacted legislation when assessing a country’s implementation of the Convention.

Commentary

The crime of foreign bribery is often discovered years after the fact. Peru’s bribery investigations
can also be protracted. The relatively short limitation period for tax audits may therefore preclude
SUNAT from auditing a taxpayer after its bribery conviction. The lead examiners therefore
recommend that Peru (a) develop a procedure for routinely re-examining the tax returns of
individuals and companies convicted of foreign bribery to verify whether bribes have been
deducted, and (b) increase the limitation period for such re-examinations.

(c) Detecting and reporting foreign bribery

53. Efforts to detect bribes during tax audits need to be strengthened despite SUNAT’s co-operation
with law enforcement authorities in criminal cases. Peruvian tax authorities have translated and
disseminated the OECD Bribery and Corruption Awareness Handbook for Tax Examiners and Tax
Auditors. In 2019-2020, 486 officials attended a course on the General Audit Manual organised by the
Institute of Customs and Tax Administration. Peru states that the course covered the OECD Handbook.
But officials at the virtual visit cannot confirm that tax examiners routinely look for deducted bribe payments.
They are also unable to identify red flag indicators of bribes.?” SUNAT adds that the objective of a tax
examination is to determine a taxpayer’s tax obligations. Expanding the focus to detecting bribery would
change SUNAT's strategy for audits, prolong examinations, and require additional resources.

54, In addition to awareness-raising and training on detection, the reporting of foreign bribery should
also be improved. Tax Code Art. 193 requires officials to report “reasonable indications of the commission
of crimes”. Peru states that a tax official would make such reports to a superior. A SUNAT official adds that
tax crimes are reported to an internal legal advisor. No reference was made to reporting to law
enforcement, as required by 2009 Recommendation VIIl.i. Nor was the reporting obligation on all public
officials in Criminal Procedure Code (CPC) Art. 326(b) mentioned (see Section B.2(a) at p. 12). A 2017
report indicates that, in cases of non-tax crimes, SUNAT would only provide information not protected by
tax secrecy to the prosecutor; other information is only available upon request and with a court order.?®
Statistics on actual detection and reporting of bribe payments are not available.

Commentary

The lead examiners note SUNAT’s position that the purpose of tax examinations is to determine a
taxpayer’s obligations. But bribe detection is relevant to this purpose: taxpayers who commit
bribery often do not correctly declare their tax liability because of their illegal activities. Tax
examinations therefore play an important role in detecting this crime. For this reason, the Working
Group has consistently recommended that countries actively train and raise the awareness of tax
authorities in detecting and reporting foreign bribery. The lead examiners therefore recommend
that Peru (a) further train tax auditors on the detection of foreign bribery, (b) set out the procedure

2T A recent report observes a lack of training on bribe detection (MESICIC (2021), 6th Round Evaluation Report,
paras. 23-26 and Recommendation 1.4.5).

28 OECD (2017), Effective Inter-Agency Co-Operation in Fighting Tax Crimes and Other Financial Crimes, 3. ed.,
para. 135. A recent report also notes the lack of a clear reporting procedure (MESICIC (2021), 6th Round Evaluation
Report, para. 50 and Recommendation 1.4.10).
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for reporting suspicions of foreign bribery to law enforcement, and provide guidance to tax
examiners on this matter, and (c) maintain statistics on the detection and reporting of foreign
bribery with a view to assessing the effectiveness of SUNAT’s anti-foreign bribery measures.

(d) Providing tax and beneficial ownership information to law enforcement

55. Peruvian law enforcement may obtain tax information if there is judicial authorisation. Tax secrecy
applies to information such as tax returns (Constitution Art. 2(5) and Tax Code Art. 85). A prosecutor can
seek a court order to lift tax secrecy and require SUNAT to provide “information, documents and
declarations of a tax nature that it has in its possession (CPC Art. 236; Tax Code Art. 85(a)). Prosecutors
describe SUNAT as “proactive and efficient”.

56. Peru can share tax information with foreign authorities for use in criminal foreign bribery
investigations but has not done so in practice. Tax Code Art. 85(h) states that “information subject to tax
secrecy may be exchanged with the tax administrations of other countries in compliance with what is
agreed in international conventions”. Peru has been party to the Convention on Mutual Administrative
Assistance in Tax Matters since 2018. The Convention allows parties to exchange tax information for tax
purposes. Under Art. 22(4), however, tax information provided by Peru to another party may be used for a
non-tax purpose (e.g. a criminal foreign bribery investigation). Such use is allowed when authorised under
the laws of Peru and the Peruvian competent authority grants its permission. Four bilateral treaties to which
Peru is party contain similar language.?® However, Peru has not invoked these provisions to permit non-
tax use of such information in the past. Nor has it indicated a policy of willingness to do so in the future.
Peru adds that tax information can also be provided pursuant to reciprocity under the CPC, or under an
applicable treaty on mutual legal assistance in criminal matters (see Section C.1(i)(i) at p. 44).

57. SUNAT also possesses corporate beneficial ownership information. Legislative Decree 1 372
requires legal persons and legal entities to report the identity of their beneficial owners to SUNAT
(Arts. 3(b)-(c)). They must also maintain up-to-date information about their beneficial owners and
implement mechanisms for their identification (Art. 6).%°

8. Accounting and auditing, and corporate compliance, internal controls and
ethics programmes

@ Accounting standards

58. Art. 8(1) of the Convention requires that each Party, within the framework of its laws and
regulations regarding the maintenance of books and records, financial statement disclosures and
accounting and auditing standards, to prohibit the establishment of off-the-books accounts; making of off-
the-books or inadequately identified transactions; recording of non-existent expenditures; entry of liabilities
with incorrect identification of their object; and the use of false documents, for the purpose of committing
or hiding foreign bribery.

59. Peru’s accounting requirements have not changed since Phase 1 (para. 142). Accounting and
auditing standards are set by the Accounting Standards Council (Consejo Normativo de Contabilidad,
CNC) within the General Directorate of Public Accounting (Direccién General de Contabilidad Publica) of
the Ministry of Economy and Finance. The Commercial Code 1 902 Arts. 34-49 specify the books and
records that merchants are required to accurately maintain. These documents must be kept during the

29 Double taxation agreements with Mexico (Protocol para. 8), Switzerland (Art. 25(2)), Japan (Art. 26) and Portugal
(Protocol para. 10).

30 GAFILAT (2020), First Enhanced Follow-up Report and Technical Compliance Re-Rating, paras. 8-19 and 34-38.
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operation of a merchant and its successor plus five years thereafter. The General Company Law 26 887
(GCL) Arts. 221-223 require companies to prepare annual financial statements and other documents that
accurately state their financial and economic situation, the state of its business, and its results. The CNC
has adopted the International Financial Reporting Standards (IFRS) and IFRS for Small- and Medium-
sized Enterprises.®! Non-listed, listed and financial companies are required to use these standards to
prepare their financial statements.®? Tax legislation imposes further requirements for tax purposes, such
as required books, supporting documentation, and the “legalisation” of documents by notaries or judges.
Accounting offences are explained in Section O at p. 64.

(b) External auditing

() Entities subject to external audit

60. The 2009 Recommendation X asks countries to take the steps necessary, taking into account
where appropriate the individual circumstances of a company, including its size, type, legal structure and
geographical and industrial sector of operation, so that laws, rules or practices with respect to external
audits are fully used to prevent and detect foreign bribery, according to their jurisdictional and other basic
legal principles.

61. As in Phase 1 (para. 147), the following entities in Peru are subject to annual external audits (SBS
Resolution 17 026-2010):
€) Listed companies (CONASEV Resolution 0103-1999-EF/94.01);

(b) Stock companies (sociedad andnima) when requested by 10% or more of its shareholders
(GCL Arts. 226-227);

(©) Closed companies (sociedad anénima cerrada) and open companies (sociedad anénima
abierta) under certain circumstances (GCL Arts. 242 and 260); and

(d) Financial and insurance companies as required by the Superintendence of Banking,
Insurance, and Pensions (Law 26 702, Art. 180).

(i) External auditing standards and detection of foreign bribery

62. The International Standards on Auditing (ISAs) have applied in Peru since 2006. Law 28 951 gives
the 24 Departmental Associations of Public Accountants the power to set auditing standards. In practice,
the Associations adopt auditing standards issued by their umbrella organisation, the Junta de Decanos de
Colegios de Contadores Publicos de Pera (JDCCPP; Law 25 892). The JDCCPP has adopted the ISAs
(Phase 1 Report para. 146).

63. Peruvian auditors at major firms may be more aware of the role of external auditing in detecting
foreign bribery than their colleagues in smaller firms or government regulators. Auditors at the virtual visit
state that ISAs 240 and 250 require them to detect fraud and non-compliance with laws that lead to material
misstatements in a company’s financial statements. Such misstatements could stem from bribery and other
illegal payments. One auditor received training from his international firm on foreign bribery legislation in
foreign jurisdictions such as the US and UK. However, virtual visit participants believe that smaller Peruvian

31 CNC Resolutions 013-98-EF/93.01, 013-98-EF/93.10, 059-2015-EF/30, 03-2019-EF/30, and 045-2010-EF/94.

32 Legislative Decree 1 438 Art. 6; SMV Resolution 11/2012; SBS Resolution 7036-2012.

33 Tax Code, Supreme Decree 133-2013-EF; SUNAT Resolutions 234-2006 and 286-2009.
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audit firms are less likely to be attuned to bribery-related issues. Government officials at the virtual visit
cannot describe the link between external audit and foreign bribery detection.3*

Commentary

The lead examiners recommend that Peru raise awareness among Peruvian external auditors and
regulators of the role that external audits can play in foreign bribery detection.

(iii)  Audit quality and auditor independence

64. The 2009 Recommendation X.B.ii states that member countries and professional associations
should maintain adequate standards to ensure the independence of external auditors which permits them
to provide an objective assessment of company accounts, financial statements and internal controls.

65. GCL Art. 114(4) stipulates that the general meeting of shareholders appoints the external auditor
for private companies. Additional provisions address the independence of external auditors, such as on
the rendering of non-audit services; conflicts of interest with the audited company; ownership in the audited
company; and good character of the auditor.>®

66. The JDCCPP sets ethical standards that are adopted by all departmental associations. It has
adopted the 2014 International Ethics Standards Board for Accountants Code of Ethics.*® It had planned
to adopt the 2018 International Code of Ethics by the end of 2020 and the non-compliance with laws and
regulations (NOCLAR) standard in 2021.

67. As for audit quality control, the JDCCPP has adopted ISA 220 and International Standard on
Quality Control 1 (ISQC1). But the JDCCPP and departmental associations have not adopted specific rules
on a quality assurance review system. A quality assurance programme is expected to be voluntary in 2022
and mandatory by 2023.3” Auditors providing services to companies regulated by the SMV and SBS must
register with these authorities and subject themselves to audit quality assurance requirements.

(iv)  Reporting foreign bribery and sharing information by external auditors

(1) Reporting foreign bribery to company management

68. The 2009 Recommendation X.B.iii urges countries to require an external auditor who discovers
indications of a suspected act of foreign bribery to report this discovery to management and, as
appropriate, to corporate monitoring bodies.

69. As in Phase 1 (para. 150), Peruvian auditors must report material misstatements due to fraud or
non-compliance with laws to the audited company’s management (ISA 240(40) and (43); ISA 250(19) and
(28)). Auditors at the virtual visit state that such material misstatements may result from foreign bribery.
ISA 260 also deals with “communication with those charged with governance” of the company.

34 A recent report recommends training and raising awareness of anti-corruption matters among accountants, auditors
and regulators (MESICIC (2021), 6th Round Evaluation Report, paras. 89-90 and Recommendation 2.3.5).

35 Regulation of External Audit, SBS Resolution 17026-2010, Art. 3.

36 JDCPCP Resolution 009-2015.

37 IFAC (October 2020), Peru.
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(2) Encouraging companies to respond to an auditor’s report

70. Peruvian authorities have not encouraged companies that receive reports of suspected acts of
foreign bribery from an external auditor to actively and effectively respond to such reports, as required by
2009 Recommendation X.B.iv. Auditors at the virtual visit state that it is for the management of the audited
company to decide whether and how to respond. Peru also refers to a regulation requiring companies to
have internal systems to report wrongdoing to internal auditors.® The regulation is irrelevant to reporting
by external auditors.

71. Peruvian authorities refer to measures that are not sufficient to implement this Recommendation.
For example, there is no guidance in the area of corporate governance or the duties of company directors
on responding to auditor reports of bribery. Peru states that prevention models under the Corporate Liability
Law 30 424 encourage the reporting of bribery to the company’s compliance officer and senior
management. But this does not require management to respond to the report. CC Art. 407 makes it a crime
for someone who fails to report a crime as required by his/her profession or employment. Similarly,
CPC Art. 326 requires “those obliged to do so by express mandate of the Law” to report crimes. However,
Peru has not identified any legal obligation on company management to report crimes to authorities.

Commentary

The lead examiners recommend that Peru encourage companies that receive reports of suspected
acts of foreign bribery from an external auditor to actively and effectively respond to such reports.

3) Reporting foreign bribery and providing information to competent authorities

72. Peru has not implemented a recommendation to consider requiring an external auditor to report
suspected acts of foreign bribery to competent authorities independent of the company (Phase 1 Report
para. 205). Peruvian auditors must report suspected money laundering to competent authorities
(Legislative Decree 1 249; Phase 1 Report para. 151). Auditors at the virtual visit add that they must also
report certain matters to the SBS (the financial sector regulator) if the audited company is a financial or
insurance company. But there is no obligation to report bribery. The only exception is where the audited
company is a state-owned enterprise, in which case offences must be reported to the Comptroller General.
Peru was requested but cannot provide data on domestic or foreign bribery investigations initiated by an
auditor’s report. It adds that a proposed amendment to Law 28 951 would require accountants and auditors
to report “operations incompatible with the purposes of the public sector entity or the objects of the private
company”. Such reports would be made to “administrative and jurisdictional authorities”, among others.

Commentary

The lead examiners reiterate the Phase 1 Report and recommend that Peru consider requiring
external auditors to report suspected foreign bribery to competent authorities independent of the
company, such as law enforcement or regulatory authorities, and ensure that auditors making such
reports reasonably and in good faith are protected from legal action.

(c) Corporate compliance, internal controls and ethics programmes

73. The 2009 Anti-Bribery Recommendation X.C.i asks countries to encourage companies to develop
and adopt adequate internal controls, ethics and compliance programmes or measures for the purpose of
preventing and detecting foreign bribery. Recommendation X.C.ii adds that Parties should encourage
business organisations and professional associations to promote these measures.

38 Corporate Governance and Comprehensive Risk Management Regulations, SBS Resolution 272-2017, Art. 19.
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74. Peru has made some efforts to promote compliance programmes. The enactment of the Corporate
Liability Law 30 424 in 2016 introduced the concept of offence prevention models (see Sections C.3(c)-(d)
at p. 58). Promoting prevention models is one of the actions for implementing the current national anti-
corruption strategy (see para. 17). Actual activities include a 2016 “master class”, a 2019 “discussion
board”, and events on 6 April 2016 and 4-5 December 2019. The SMV published in 2021 Guidelines for
the Implementation and Operation of Prevention Models (see Section. C.3(c) at p. 58). It states that it has
created a web portal referring to the CLL and prevention models. The Supervisory Organ for State
Contracts has encouraged procuring authorities to consider whether a company has a prevention model
when awarding contracts. Two business associations have codes of ethics that ask their members not to
engage in corruption. A third has an anti-corruption policy that refers to the Peruvian Criminal Code’s
definition of a “public official” but does not explicitly mention foreign bribery. Virtual visit participants were
keenly aware of the Corporate Liability Law.

75. In practice, the degree to which Peruvian companies have anti-foreign bribery compliance
programmes varies. As mentioned at para. 20, the Peruvian private sector largely does not perceive itself
to be at risk of committing foreign bribery. Awareness of the foreign bribery offence is also uneven. But at
the virtual visit, Peruvian subsidiaries of foreign multinationals described elaborate compliance
programmes that specifically addressed this crime. Most of these subsidiaries believe that they are not
exposed to foreign bribery risks because they operate only in Peru. Several large Peruvian companies
also have similarly sophisticated compliance programmes because of listings on overseas stock
exchanges that expose them to foreign bribery legislation in other jurisdictions. The remaining companies
are internationally active but have more rudimentary compliance programmes that do not refer to foreign
bribery. Virtual visit participants agree that SMEs do not have adequate anti-corruption measures.*®

Commentary

The lead examiners recommend that Peru take steps to encourage Peruvian companies that trade
or invest overseas to develop and adopt adequate internal controls, ethics and compliance
programmes or measures for the purpose of preventing and detecting foreign bribery.

9. Prevention and detection through anti-money laundering measures

76. This section concerns the prevention and detection of foreign bribery through anti-money
laundering (AML) measures. The money laundering offence is addressed in Section C.3(g) at p. 61.

(@) Peru’s exposure to corruption-related money laundering

77. Peru’'s money laundering risk assessments do not explicitly address foreign bribery. A 2016
national assessment (p. 10) identifies an “increase in recent years of public corruption activities in Peru”,
including bribes to public officials, as a money laundering threat. In 2015, suspected money laundering
transactions linked to domestic corruption accounted for the highest economic value, surpassing even drug
trafficking. Additional risk assessments in the fishing, timber and mining sector also touch upon domestic
corruption. The 2018-2021 National Plan against Money Laundering and Terrorism Financing prescribes
specific actions over the four-year period. None of these documents mention foreign bribery. Peruvian
authorities undertake to change this in future risk assessments.

39 A recent report recommends further awareness-raising and promotion campaigns across the private sector
(MESICIC (2021), 6th Round Evaluation Report, para. 83, and Recommendations 2.3.6).
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Commentary

The lead examiners recommend that Peru systematically take foreign bribery into account when
conducting money laundering risk assessments in the future.

(b) Customer due diligence and politically exposed persons (PEPSs)

78. Several bodies are responsible for overseeing the AML system. Peru’s financial intelligence unit,
the Unidad de Inteligencia Financiera del Peru (UIF), was created by Law 27 693 (UIF Law). The UIF is a
special unit within the financial sector regulator, the Superintendence of Banking, Insurance and Pension
Funds Administration (Superintendencia de Banca, Seguros y Administradoras Privadas de Fondos de
Pensiones, SBS). The UIF, in co-ordination with “supervisory bodies”, issues regulations on the
obligations, requirements, and sanctions that apply to regulated entities. Each supervisory body then
enforces the regulation in its sector.*® For financial institutions, the SBS is the responsible supervisory
body (UIF Law Arts. 9.A.2 and 9.A.10). The SBS AML Resolution 2 660-2015 sets out more detailed
requirements for AML systems in SBS-regulated entities.

79. Regulated entities are required to perform customer due diligence. Entities must take reasonable
measures to identify their customers and final beneficiaries (SBS AML Resolution Art. 28; UIF Regulation
Arts. 19-21). For financial institutions, SBS AML Resolution Arts. 30.1-2 specify the minimum customer
information required. Reporting entities must manage the customer’s risk profile, depending on which
general, simplified or enhanced*' due diligence must be applied (Arts. 4 and 30-32; Phase 1 Report
para. 140).

80. Special rules apply to politically exposed persons (PEPSs), though the definition of this term should
be broader. PEPs are defined as “natural persons, national or foreign, who fulfil or in the last five years
have fulfilled prominent public functions or functions in an international organisation, whether in Peru or
abroad, and whose financial circumstances may be the subject of public interest”. A direct collaborator of
the highest authority of an institution is also considered a PEP (Art. 2(1)).*? Financial institutions must
conduct enhanced due diligence on PEPs and their spouse or partner, close relatives, and legal entities in
which they own 25% or more (SBS AML Resolution Art. 32(e)-(h)). The last requirement results in
enhanced due diligence for some associates of PEPs. Contrary to international standards, however,
enhanced due diligence is not required for other close associates of PEPs, such as prominent members
of the same political party, and business partners or associates.*® In other evaluations, the Working Group
has recommended that countries extend their definition of PEPs to meet these international standards.**

Commentary

The lead examiners recommend that Peru strengthen its capacity to detect foreign bribery by
extending the requirement to conduct enhanced due diligence to additional close associates of
PEPs, such as prominent members of the same political party, and business partners or
associates.

40 UIF Law Arts. 3(9), 9-A and 10.1; Supreme Decree 20-2017-JUS (UIF Regulation) Art. 32.

41 peru states that enhanced due diligence is known as “reinforced due diligence” in the country.

42 Non-exhaustive lists of PEPs are in SBS Resolution 4 349-2016 and SMV Resolution 073-2018-SMV-02.

43 Financial Action Task Force (FATF) (2013), FATF Guidance: Politically Exposed Persons (Recommendations 12
and 22), paras. 46-49.

44 See Spain Phase 2, paras. 49 and 177(d); Latvia Phase 2, para. 96 and Recommendation 8(a).
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(c) Suspicious transaction reporting

81. Regulated entities must report suspected money laundering transactions to the UIF (UIF Law Art. 8
and Law 29 038 Art. 3.1). These include banks; insurance and other entities in the financial system;
lawyers; accountants and accounting firms that represent clients in real estate transactions; asset
management; incorporation and management of legal entities etc. (Phase 1 Report para. 136).

82. Obligations differ for three types of transactions (Phase 1 Report para. 137). First, regulated
entities must identify and maintain records of unusual transactions. These are operations “whose amount,
characteristics and frequency are not related to the economic activity of the client, go beyond the
parameters of normality in force in the market or do not have an obvious legal basis” (UIF Law Art. 11.3(b);
SBS AML Resolution Arts. 2(j) and 11(i)). Second, regulated entities must file suspicious transaction
reports (STRs) to the UIF if an unusual transaction is considered suspicious. Suspicious transactions are
those “that have an unusual magnitude or rotating speed, or unusual or unjustified complexity, that are
presumed to proceed from some illegal activity, or that, for any reason, do not have an economic or
apparent legal basis” (UIF Law Art. 11.3(a)). Finally, entities must keep a Record of Operations for
transactions whose amount exceed a threshold set by the UIF (UIF Law Art. 9; UIF Regulation Art. 24;
SBS AML Resolution Art. 49).

83. Guidance and typologies for identifying suspicious transactions do not specifically address foreign
bribery. Peru states that this is because it has not had foreign bribery cases. SBS AML Resolution Art. 57
and Annex 5 set out 132 red flag indicators of suspicion. The indicators are fairly general and includes
factors such as a client who refuses to provide requested information; frequent use of intermediaries; and
media reports that a client is under investigation. The indicators are not specific to any crime type, including
foreign bribery. Money laundering typologies prepared by the UIF also do not refer to foreign bribery. Some
of the typologies deal with domestic corruption, both nationally and in sectors such as public procurement
and natural resources. Financial institutions at the virtual visit state th