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GLOBAL FORUM ON COMPETITION
Paris, 17 February 2005

Opening remarks of
Mr. Richard Hecklinger
Deputy Secretary General
Organisation for Economic Co-operation and Development

Good morning, ladies and gentlemen, and welcome to the fifth meeting of the OECD Global
Forum on Competition. | would like to extend a special welcome to Neelie Kroes, Commissioner
for Competition Policy in the European Commission. And welcome to Frederic Jenny, our
Chairman for this session and Chair of the OECD Competition Committee. | am delighted to see
so many of you here. | am told that we have some 80 delegations here today, representing 70
countries and economies, as well as international and regional organisations, the business and
labour communities, consumer groups, civil society organisations and the donor community.
Over 290 participants in total, which | believe is a new record. This participation reflects the
importance we place on competition both for good economic performance and for providing our
citizens with high quality reasonably priced goods and services. In five years this Forum has
become recognised as a place where competition leaders can share experience and take home
good ideas. We are impressed by the many excellent written contributions that you have made
to this meeting. We appreciate very much the financial support to the meeting provided by
Chinese Taipei.

This year, the Global Forum will focus upon the relationship between competition and regulation.
This theme reflects your own preferences— as you expressed them through the evaluation of last
year’'s Forum, and a questionnaire sent with the invitation to this meeting.

Regulation is essential for well-functioning market economies. Over recent decades,
policymakers in OECD and other countries became concerned that regulation was too intrusive,
harming resource allocation and production efficiency. “Deregulation” became the primary policy
objective for some time. This was necessary, and it still is necessary to reduce or eliminate many
regulations. However, now the focus is shifting towards better regulation, for in some
circumstances, effective competition may require more — not fewer — rules.

The questions on the agenda of this meeting include:

* How to introduce competition into sectors where it is absent, and what kind of regulation
will you need?

 What should be the interaction between bodies responsible for regulation and those
responsible for competition law enforcement? How can they support each other
effectively?

» What are the opportunities and limits to competition law enforcement in regulated
sectors?



Getting good answers to these questions and putting them into practice is crucial for improving
economic performance. Regulations that increase the role of competitive forces will increase
GDP per capita. More competition will:

» increase productivity,

» improve allocation of resources,

» promote innovation and diffusion of technology, and
» increase employment.

The experience of OECD countries demonstrates this relationship between sound competition
law and policy and healthy economic growth. Let me take an example from the 2004 OECD
economic survey of Australia that was released just two weeks ago. Australia’s economic
policies have become a model for countries seeking to improve their economic performance. In
brief, the OECD survey said

The tenacity and thoroughness of deep structural reform — as they were proposed,
discussed, legislated, implemented and followed-up in virtually all markets -- created a
deep-seated “competition culture”. These reforms have conferred an enviable degree of
flexibility on the Australian economy, resulting in a prolonged period of good economic
performance. Today, the short-term outlook for Australia is for continuing strong growth of
productivity and output, low inflation and budget surpluses accompanied by tax cuts.

Sounds good. And as we can see in our briefings, the Australian Productivity Commission
estimates that Australia’s strong competition policy has resulted in an increase in the Australian
householder’s average annual income of approximately 7,000 Australian dollars. But it is not just
Australia which has benefited from strong competition policy. Those of you who attended last
year’s meeting of the Global Forum may recall the discussion we had on how enforcement
against private anti-competitive conduct has contributed to economic development. Many of you,
from economies at quite different stages of development, offered examples of the beneficial
effects of promoting competition. The link between competition and growth applies to all
countries.

The important point which Australia, as well as other countries, illustrates is that a competition
authority cannot by itself infuse competition everywhere. Instead, all parts of government need to
adopt a pro-competition agenda. Whenever we look at new laws and regulations or existing
rules, and new or existing policies and programs, we should ask: “Is there a more competition-
friendly way to achieve our policy goals?” In this way, more effective competition can help clear
the way for economic growth and greater welfare, without setting aside other policy goals like
universal service obligations, public health and safety, or protection of the environment. Leaders
of Government should both set an example and call upon competition authorities, sector and
other regulators and law enforcement to pull in the same direction and support each other.

Unfortunately, competition authorities and sector regulators have often not pulled in the same
direction. They often disagree about regulatory approaches and don’'t make sure that each
others’ views are taken into account. Competition authorities suspect that regulators are acting
more in the interests of the firms they regulate, than in the interests of consumers or promoting
competition. But sectoral regulators fear that competition authorities don’t recognise broader
social objectives and, instead, rigidly set competition above all other concerns.



This kind of friction is not necessary. In fact, competition authorities and sector regulators should
be on the same side, because sound competition policy can be applied to governmental
regulation in a way that improves economic performance, while meeting other, legitimate
objectives.

The interest of Governments is to ensure that competition authorities and sector regulators co-
operate. There are practical measures that Governments can take to enhance pro-competitive
regulation and improve the relationship between competition authorities and sector regulators.
And, maybe most important, the agencies themselves - including their leaders and staff — can
work to improve mutual support and coherence in the interest of the citizens they serve. | expect
that over the next two days you will learn what other countries have done in this respect, and also
share your own experiences.

Dialogue to develop and refine economic policy is one of the OECD'’s core methods, open to all
economies that are willing to take part. Another activity at the heart of OECD work is the critical
review of government performance. Since 2003, such peer reviews have been a regular part of
the Global Forum agenda. In previous meetings we reviewed the competition laws and
institutions of South Africa and Russia. Tomorrow, we will have Turkey in the reviewed country’s
seat.

These peer reviews can be highly useful, for example as a lever in the domestic political process
in favour of pro-competitive reform. Only three months ago, | joined a delegation including our
Chair and three other senior competition officials from OECD countries on a visit to Moscow
hosted by the Anti-Monopoly Commission of the Russian Federation. We met several Ministers
and other representatives of the Russian Government, as well as leaders in the Federal
Assembly and Duma and discussed with them the conclusions of the OECD’s peer review of
Russia. The impact of this review was noticeable. Political leaders are now taking positive steps
on some of the most important recommendations of the report relating to the reform of the
competition legislation of Russia. | believe we will hear more about this from the Russian
Delegation when we open Session IV with the review of Turkey.

This is of course not the only outcome of peer reviews. An in-depth examination of a country’s
policies always provides lessons and inspiration to the benefit of other countries — including both
examples to follow and areas that were less successful. | trust you will all find the review of
Turkey tomorrow highly interesting.

As usual, the final Session will deal with future work. The input received from participants has
been invaluable to the preparation of this meeting. This is your Forum, and therefore your
feedback is crucial to ensuring its continued success. Evaluation forms will be circulated prior to
the final session tomorrow and your views on agenda topics for future meetings will shape and
determine how the Forum evolves.

I wish you all a fruitful meeting and hope that the discussions here will be of relevance to you in
your important work in promoting competition back in your economies.
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Deputy Secretary General Hecklinger, Mr. Jenny,
L adies and Gentlemen,

I ntroduction

It is a great pleasure to address you today. Since its creation in 2001, the Global Forum on Competition
has earned a reputation as one of the world’ s leading competition conferences. It is great to see before me
faces from such a wide range competition of authorities from all around the globe. We have alot to learn
from each other, and valuable experiences to share. | look forward to working with all of you over the
next five years.

In the last months, we in the European Union have been doing alot of thinking about how to increase our
competitiveness in the coming years. Two weeks ago the European Commission proposed a new
partnership for growth and jobs. A partnership focused on the actions which are redly key to
reinvigorating the economic and social reform process started in Lisbon in 2000. A partnership which
mobilises support for change by bringing together stakeholders at all levels — institutions, Member States,
businesses, citizens. A partnership to guarantee that the Union’s economic devel opment both is sustained
and sustainable.

Competition policy is akey driver for ddlivering an attractive environment for growth and jobs, not just in
Europe, but also in every region of the world. Today | would like to give you ataste of the competition
policy initiatives we have planned as part of the renewed Lisbon strategy. | also want to describe how
these ideas fit into the wider context of concerted global efforts to promote competitive practice.

International competition is no zero sum game. The benefits of competitiveness, growth and lasting socia
and environmental development are mutually reinforcing. A properly managed environment for business
sustains and promotes competitiveness, productivity and growth, in globa and regional trade markets, as
well as at nationa level. That is the chalenge al competition authorities face. And that is why
opportunities to share thoughts and experience, such as the one we have in today’s Global Forum, are so
valuableto al of us.

The European partnership for growth and jobsin a global perspective

Growth is of course not an end in itself. The agenda we are promoting in Europe is intended to deliver the
sustainable, dynamic growth needed to guarantee the standard of living and social protection which
European citizens have come to expect. If weare to meet these fundamental socia objectives, Europe
needs to be competitive now and in the future. And the testing ground for competitiveness is the market,
which today is often global.

The fact of a global market does not mean that competitiveness is simply a race against other economies
regions or around the world. Although there are some people who would try to convince you otherwise, it
is smply not true that wealth created elsewhere is lost prosperity at home. In the wider context of open
markets within a globalising economy, efforts to deliver growth in one part of the world can create a
multitude of opportunities elsewhere too.

But when we ook at the global market place, we see that the European Union has still not reached its full
potential for growth and productivity. The Union therefore fails to contribute as much as it could to
creating opportunities for innovation, productivity and wealth-creation globaly. Europe faces real
structural problems: declining growth in productivity, an ageing population and decreasing employment
rates. There is no doubt that Europe urgently needs to ndfi solutions to these challenges. Everyone agrees
that we need to deliver more growth and more and better jobs. But views do differ as to how this should
be done.



On one hand, some people say that Europe should turn its back on free competition on global
markets.That the answer lies in “looking after Europe's own”, in giving a few well-selected companies a
helping hand to ensure they do well on the global market.

On the other hand, there are those — and | certainly count myself one of them —who do not agree. Who
have seen at first hand that it is companies that face strong competition at home (wherever ‘home’
happens to be!) which become successful on a global scale. And who rightly fear the consequences of
protectionist industrial policy: economic isolation, stagnated growth, lost prosperity.

We have no choice but to resist the temptation to turn inwards. This is as essentia for the European
Union, it asis for the OECD, asit isfor the wider circle of friends brought here in the Globa Forum.

For our part, the European Commission is committed to an industrial policy built on vigorous competition
at home and abroad. That is why we intend to pursue policy goals which will create and maintain
favourable terms to do business in a globalising economy; help develop a level playing field at globa
level; and sustain the openness of al our markets.

Competition policy and the partnership for growth and jobs

That is why, under the guidance President of Barroso, the new European Commission’s proposals for
reinvigorating the Lisbon economic and socia policy reform process put so much emphasis on
competition policy. Competition policy drives competitiveness which is the motor for sustainable growth
and new jobs.

The programme we have proposed ambitious. Is it includes actions to complete our internal free market
and improve European and national regulation. It opens the way for better infrastructures and more
investment in innovation, research and development. It seeks to get more people into better jobs and
modernise social protection systems.

| believe that this is the right basis for re-launching Lisbon, with policies that are aimed at enhancing
market efficiency and bringing about increased competition. At the heart the of strategy is recognition
that it is markets that generate wealth — and as aresult of that, jobs - not governments. And as competition
is the essentia ingredient for well-functioning markets, the strategy includes three important competition
policy strands.

Competition screening and sectoral inquiries

Firstly, thereiswhat | would call ‘ competition advocacy’. By which | mean getting out there and actively
promoting good competitive practice in the marketplace. Later today and tomorrow you will be
discussing how to bring competition to regulated industries, as well as the relationship between
competition authorities and sector regulators. In my view, you could not have chosen more pertinent
themes!

In the world of competition authorities, prevention is far better than cure. Of course we should be tough
when businesses break the rules. But that is not enough. We must also maker that the rules themselves are
the right ones for afair and competitive business environment.

That isnot to say that de-regulation is the solution. But the regulations we do put in place should be smart
and well-targeted. Regulatory methods should include tests to ensure that the measures proposed do not
bring unintended side-effects which hold back competition. Both the regulatory framework itself and the
way it is enforced in practice must create an environment which not only allows cross-border competition
to happen, but which induces it to flourish.

There are two actions set out in the Lisbon programme which will help deliver this goal in the European
Uion. Firstly, we will launch sectoral investigations at European level, to identify and remove remaining
barriers to free competition. Such barriers could be regulatory, or they could be the result of private
practice or even state subsidy. In afirst phase, our investigations will focus sectors on which have a direct
impact on overall competitiveness, such as financial services and energy.
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Secondly, the European Commission will routinely examine draft European legidation for its potential
impact on competitiveness. We want to weed out the unintended side-effects of poor regulation, by-
products which at the end of the day harm both business and consumers.

This sort of competitiveness testing can of course be useful in al regulatory environments. So we will
encourage EU Member States to make this sort of practice routine in designing their national regulation
too.

Stateaid reform

From an EU perspective possibly the most important way in which competition policy can contribute to
competitiveness is through the unique tool of state aid control. By state aid | mean the public subsidies
that Member States governments grant to business. Public subsidies can distort fair and effective
competition between companies, and in the long run prevent market forces from rewarding the most
competitive firms, so that overall competitiveness suffers.

Thisis why European law generally prohibits such subsidies unless there are reasons of general economic
development that justify them. The European Commission is charge dithw supervising the compliance of
public subsidies with EU rules. We do so in the spirit of the rallying call from our Heads of State and
Government: ‘less and better aid’.

Over the next few years, the Commission intends to review European state aid policy. We will set out a
road map in a Communication published later in the spring. The aim is to make sure that public subsidies
are really targeted whereyth can add rea value. Intelligently-targeted support can fill the gapsft leby
genuine market failures and hence empower more undertakings become to active competitors. The new
rules should make it easier for Member States to use public funds to an appropriate degree to support
measures which will boost innovation, improve access to risk capital, and promote research and
devel opment.

Effective enforcement of modernised EU competition law

The third area in which competition policy can make a real difference to competitiveness and growth is
maintaining the pattern of effective enforcement of competition law. Is it the responsibility of al
competition authorities to ensure that the spoils of free markets are not carved up in private by a handful
of businesses.

Since 1 May 2004 Europe has benefited from a revised antitrust regime that creastes a whole new
framework for tackling private barriers to competition. We have also a mature merger control system,
based on sound economics and the same standards all major globa jurisdictions. The European
Commission cooperates with a network of 25 national competition authorities to ensure that these rules
are properly applied, and that decisions are taken at the most appropriate level.

So we have a good framework already place in Europe. My intention is to enforce it with persistence and
vigour. But | also recognise that even the best competition authority cannot know at first hand every
problem in every sector of the market. | therefore want to develop ideas for empowering damaged parties
— customers and competitors - to bring their cases forward through the court systems.

| can also see the need for complementary action to underpin zero tolerance of cartels. The OECD has
worked hard to increase awareness of the enormous damage cartel activity can bring to the interests of
business and consumers alike. You have developed some very interesting ideas on ways to deal with
cartels at global level. | can only encourage you to pursue thisimportant work.

Effective leniency policy can be apivotal tool in rooting out hard core cartels. | intend to explore the idea
of a European-wide ‘one-stop-shop’ for leniency applications in cartel cases. Companies would be more
willing to expose illegal concerted practices if they could access a once and-for-all Europe-wide
guarantee of immunity from fines.



International cooperation

This leads me to afourth defining element in my vision for European competition policy over the coming
years. Europe cannot do it alone. The increasing integration of the world economy - as reflected by the
rise in multi-jurisdictional mergers and anti-competitive conduct across borders - makes international
cooperation vitaly important for modern competition authorities. If we want to play our full part as
promoters of sustainable growth in our national, regional and global markets, we, the competition
authorities, need to do more to coordinate our actions and policies. We share a common objective: there
should be no safe havens for those who engage in anti-competitive practices.

Active bilaterd co-operation between competition authorities is of unquestionable value. It makes for
more effective joint responses to anticompetitive practices, amongst other things by avoiding conflicting
conclusions in cross-border cases. But with the growing number of competition authorities world-wide,
bilateral cooperation is clearly not enough. A global market requires a multilateral response. | cannot
stress enough the importance of the OECD and the International Competition Network as for a for
promoting progressive convergence of competition policy around the world.

The OECD and the ICN have made substantial progress in developing common standards. And we can
already see the fruits of this work: a shared commitment to ban hard core cartels and the development of
common enforcement standards and practices for multi-jurisdictional mergers are just two examples. The
European Commission is committed to playing itsrole in the vanguard of these efforts.

Findly, | think that giving agencies from developing and transition economies a role and a voice in
multilateral for ais of paramount importance. That iswhy | am so pleased to have been asked to speak to
you today. In our truly global competition community we all have a lot to learn from each others
experiences, successes and failures. The ‘older generation’ has a duty to support the young competition
agencies that are growing around the world. Thisis not a mandate for blindly imposing one single model
everywhere. More experienced agencies would be ill-advised to shut their eyes to new ways of thinking
and doing things. We all have something to bring to the debate, and we all have something to learn from
it. The standards we put in place should be built on the best practice drawn from genuinely collective
experience. In the long run, this is the only way to create the critica mass of likeminded authorities
needed to deliver coherent competition policy for growth on a global scale.

Mr. Hecklinger, thank you for inviting me to speak here in the Globa Forum.

Ladies and gentlemen, thank you for your attention. | wish you a most fruitful exchange of views on the
role of competition policy in regulated sectors.
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1.

EXECUTIVE SUMMARY

BRINGING COMPETITION INTO REGULATED SECTORS

In the light of the written submissions, the background note and the oral discussion,

the following points emerge:

(1)

(2)

The concept of a “regulated sector” is potentially very broad. At one extreme the
concept of a regulated sector might include only the traditional public utilities
(telecommunications, electricity, and so on). At the other extreme, all economic
activity takes place within a broader framework of rules and regulations.

It is useful to divide different economic markets or sectors into three groups — (1)
those sectors which can deliver efficient outcomes through competition operating
under a framework of the general economic and commercial laws of an economy; (2)
those sectors which can sustain competition but which will not, in the absence of
sector-specific regulation, deliver efficient outcomes; and (3) those sectors which
cannot sustain competition. The set of policies for enhancing competition is quite
different in each of these groups.

This roundtable provided an overview of the policies for introducing competition in
each of these three types of sectors — essentially covering at a high level the broad
field known as “competition policy”.

In the case of those sectors which can deliver efficient outcomes through competition
operating under broad framework laws alone, the set of policies for promoting or
enhancing competition includes the following: (a) Policies promoting investment,
entrepreneurship and innovation; policies facilitating the raising of capital,
contracting and enforcing contracts; bankruptcy laws and so on; (b) Policies to
eliminate barriers to entry to a market, barriers to trade, barriers to foreign
ownership and so on; (c) Policies to break-up concentrated markets (structural
reform); (d) Policies to ensure that government and private businesses compete on a
“level playing field” (competitive neutrality); (e) Removal of controls on prices or on
the services that can be offered; (f) Ensuring that buyers are willing and able to
respond to price changes (e.g., by reducing switching costs); (g) Tariff re-balancing
and elimination of cross-subsidies (such as the provision of universal service in a way
which is not threatened by competition); (h) Active enforcement of competition law.

Many examples of these policies were raised in the submissions or in the discussion.

Especially in developing countries, competition may often be promoted by improving
the general framework laws for all commercial activity — including laws governing
setting up a business and raising capital. In Pakistan, a law that was intended to
prevent undue concentration of wealth effectively prevented companies from raising
capital externally, thereby limiting entry to the market. Lebanon’s submission points
out that Lebanon’s domestic market is relatively concentrated due to ‘“outdated
commercial law, long delays in commercial dispute settlements, business unfriendly
administrative regulations, corruption” and so on.




(3)

In regard to removing barriers to entry and barriers to trade, the WTO emphasised
that multilateral trade promotion measures are complementary to domestic

liberalisation efforts. While, on the one hand, domestic initiatives to promote
competition will usually increase the scope for entry by foreign companies. and
thereby increase the scope for trade in services, it is also true that trade-promotion
measures at the international level may promote domestic liberalisation. A clear
example is the WTO “reference paper” on basic telecommunications services. This
document, which was agreed in the late 1990s, was a key driver for domestic
liberalisation of telecommunications in a number of countries. This example
highlights the strong linkages between domestic competition policy and international
trade policy. There is a need for continuing dialogue between competition authorities
and trade policy-makers to ensure that competition-related insights are correctly
applied.

In regard to removing controls on prices, Chile provided an example of how allowing
tariff flexibility allowed the incumbent fixed-line telecommunications operator to
compete with mobile service providers in low-income areas by offering a service with
a lower fixed cost and higher variable cost.

India pointed out that in sectors which can sustain competition it is important to resist
sector-specific regulations and the establishment of a sector regulator. There is a need
to continue to review existing regulations to see if they are still needed. In the US, the
regulatory authorities which used to have responsibilities for trucking and civil
aviation have been abolished.

A number of sectors are able to sustain competition but for various reasons will not,
in the absence of sector-specific regulation, deliver efficient outcomes. These sectors
include, say, banking, taxis and professional services. In these sectors the best way to
promote competition will depend on the precise nature of the “market failure”. In
general, however, the market failure should, as far as possible, be addressed in a
manner which is compatible with competition and any remaining restriction of
competition should be no larger than necessary to achieve the public objectives in
this sector.

In these sectors it is not possible to make general prescriptions on how to promote
competition. There are a number of different types of “market failure”. The particular
approach to promoting competition in a sector will depend on the nature of that
market failure and the extent to which addressing that market failure can be made
compatible with competition.

For example, in the taxi industry the market failure relates to the inability of certain
customers to “shop around” for the best price/service combination. Virtually all cities
regulate prices for taxi services in some way. But it is less clear that there is a need to
regulate the number of taxi licences. Croatia emphasised that limitations on the
number of taxi licences in Zagreb were giving rise to prices considerably higher than
in other comparable cities.

In the case of professional services certain consumers may not have the ability to
determine the quality of the services offered in advance (or after) a sale. Most
countries therefore mandate minimum quality standards for the provision of certain
professional services. But those quality standards should be proportionate to the risks
to which consumers are exposed. On occasions, professional associations seek to
expand the range of services for which entry is limited. In the US, state laws defining
which services are reserved to lawyers are sometimes drafted in a way which is
overly-broad and includes, say, conveyancing services. The US described their
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experience promoting competition in real-estate conveyancing services, through a
combination of advocacy and legal challenges to state laws.

Many OECD countries have explicit policies and institutions charged with regularly
reviewing new or existing regulations to make sure they are compatible with
competition and/or achieve their objectives with as little disruption to competition as
possible. It is often desirable to have such a requirement enshrined in legislation —
either in broad legislation (such as the EC Treaty) or in sector-specific legislation.

Some sectors have features which make traditional in-the-market competition
infeasible, such as the “natural monopoly” sectors of telecommunications, electricity,
airports, and so on. These sectors are often subject to various forms of controls on
the market power of the provider of the natural monopoly service. In these sectors,
promoting competition is primarily a matter of identifying the components or sub-
sectors of these industries which can sustain competition and ensuring efficient and
timely access to any essential facilities. In many cases ensuring efficient and timely
access to essential facilities will require a new body of regulation. Liberalisation is
therefore often not a matter of “deregulating” but of changing the nature of the
regulation.

Ensuring efficient access to essential facilities is primarily a regulatory problem. It
raises issues such as how to set the access prices, and ensuring efficient levels of
quality and investment. In many cases, a regulator will be established to set access
prices and resolve access disputes and define other technical regulations. There is a
need for independence of the regulator from government, on the one hand, and the
provider of the essential facilities, on the other. The policies listed above (such as
structural reform, competitive neutrality, reducing switching costs, eliminating cross-
subsidies) can play an important role in enhancing competition in the competitive
segments of these industries.

In some industries, vertical separation of the provider of the essential facilities from
the competitive components will be an important tool for enhancing competition.
Lastly, in some industries, competition for-the-market (competitive tendering) can be
a tool for improving regulatory outcomes, although experience with this tool has been
mixed.

The specific policies for promoting competition in public utility industries have been
the subject of many other OECD roundtables and were not discussed in detail in this
session. However, a number of individual points were emphasised:

The WTO emphasised that the concept of essential facilities should be neither under-
utilised nor over-utilised. If the concept of access to essential facilities is under-
utilised there will be limited scope for entry by firms in the competitive segments of
these industries and competition will be limited. Conversely, if the concept of access
to essential facilities is over-utilised the incumbent will have little incentive to invest
in maintaining or expanding the essential facilities themselves.

In some countries the dominant incumbent firm remains state-owned. This can often
give rise to tensions or conflict of interest between the government in its role as
regulator and in its role as owner of the incumbent firm. Furthermore, such firms may
have undue weight in the policy-making process and may argue for the need to
develop “national champions” in order to prevent the rise of competition.

Some services are regularly subject to competitive tendering. For example, many
local council services, such as the collection of solid waste, are regularly and
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successfully subject to competitive tender. Many countries also use competitive
tendering for subsidised transport services (such as bus services). However

experience with tenders in other sectors has not been as successful. Consumers’
International pointed out that at present 45% of the concession contracts in the
provision of water and sanitation are in distress (that is, financially insolvent or
involved in litigation). It would be desirable to better understand the circumstances
under which competitive tendering is likely to be an effective tool.

The role of the competition authority in promoting competition in regulated sectors
varies from country to country. Regulated sectors should not be exempt from the
competition laws. Therefore, at the least, competition authorities have a role to play
in actively enforcing the competition laws. Indeed, one of the landmark events in the
twentieth century in the promotion of competition in regulated sectors (the break-up
of AT&T) was itself the result of competition enforcement action by a competition
authority.

Many other competition authorities have an informal or formal role in advocating for
policy changes to improve competition in certain sectors. A few competition
authorities must formally be consulted or have the right to issue an opinion in the
process of privatisation or reform of sectoral regulations.

For many countries, there are concerns over the relationship between competition
authority and other sectoral regulators. Specialist regulators are more likely to have
detailed technical expertise while competition authorities are more likely to take into
account the interests of the economy as a whole. In some countries these roles are
combined in a single agency. Many countries have explicit arrangements or
agreements for co-operation between different agencies. France recommended
overlapping responsibilities, so that no one agency has exclusive authority.

Although many sectors have, in the past argued, that they are “different” and should
be exempt from competition law (e.g., banks, insurance, broadcasting), it is now
widely accepted that competition laws should apply to all sectors without exception.
At a minimum, therefore, competition authorities should have the ability to prevent
the worst anti-competitive practices (at least those which are not specifically
authorised by regulation).

In many countries the competition authority is also a primary advocate for
competition-promoting reforms. The Indonesian Competition Commission, for
example, pointed out that it promotes public awareness through seminars, workshops
and other public events to encourage competition.

Some countries give certain special duties to the competition authority. The Korea
Fair Trade Commission, for example, is a member of the government Regulatory
Committee and the Chairman of the KFTC participates in Cabinet meetings. The
Russian Federal Antimonopoly Service is a member of the Directorate of the Federal
Service for Tariffs, In Poland, the Office for Competition and Consumer Protection
has a role in issuing opinions on privatisation transactions. During the period 1990-
1995, around 1500 such opinions were issued.

In many countries, there are concerns over the relationship between the competition
authority and the sectoral regulator. A few countries reported that the competition
authority was viewed by the sectoral regulator or the regulated industry as an
“irritant”. This is particularly likely to be a problem when the regulator is overly-
focused on the welfare on the regulated sector (in which case the regulator is said to
be “captured” by the industry). Nevertheless, both agencies are likely to have
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specialist expertise which is mutually beneficial. Many countries seek to promote co-
operative arrangements between the competition authority and the sectoral regulator
through explicit arrangements such as an MOU'. In other countries (such as
Australia) the role of competition authority and sectoral regulator has been, at least in
part, combined.

Several countries emphasised that bringing competition to regulated industries
should be viewed as a process of transition that will need to be managed in a different
way at each stage of the process.

The need for direct regulatory control and oversight depends, in part, on the level of
market power of a firm. As market power is eroded over time regulatory controls can
be relaxed and/or targeted where they are most needed. For example, in the US
telecommunications industry the declining dominance of AT&T in the long-distance
business eventually led to the lifting of all price controls in that market. In the US rail
industry, the remaining regulatory controls of freight tariffs are targeted on the tariffs
charged to so-called “captive shippers”. Regulatory arrangements, including the
relative powers of the sector regulator and the competition authority, therefore need
to be dynamic and kept under review as market conditions change.

Finally, competition advocacy is often politically sensitive because promoting
competition will often cause short-term pain to specific, identifiable companies or
individuals, while the benefits from competition are often diffuse. Chinese Taipei
emphasised that bringing competition to regulated sectors is never an easy task and is
sometimes frustrating, and therefore recommended patience.

Memorandum of Understanding.
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BRINGING COMPETITION TO REGULATED INDUSTRIES'
Background Note

by the Secretariat

1. I ntroduction

1 It is now conventional wisdom in most countries that competition has a key role to play in
ensuring productive, efficient, innovative and responsive markets. Competitive forces drive firms to
innovate, to develop new and more efficient production processes and to adjust their products in response
to changing consumer demand. Policies to stimulate competition are a key driver for improving the
microeconomic and macroeconomic performance of both member and non-member economies’.

2. This paper summarises the set of policies which governments might pursue in order to promote
competition in those sectors which are or were subject to government regulation. In other words, the
subject matter of this paper is “competition policy” in the broadest sense (as opposed to competition law),
and its application to regulated industries. It isintended that this paper will act as a framework for thinking
about competition policy, and/or a guide for devel oping competition-oriented reforms. Given the enormous
breadth of the field of competition policy, this paper inevitably only touches on many key ideas and
policies. The OECD has published many documents which discuss in more detail many of the issues which
areraised here.

3. This paper is primarily about the policies, tools and techniques for bringing competition to
regulated sectors. The focus is on competition and not on ideas which are often closdly related in practice
but which do not relate directly to competition, such as policies for improving the quality of the regulation
of a natural monopoly or the performance of a regulated firm. This paper will not discuss, for example,
privatisation — which, where it is feasible, is a powerful tool for improving the performance of
government-owned firms. Neither will it discuss the issue of optimal setting of regulated prices except,
insofar as those prices have an impact on competition.

2. Competition asatool for achieving broader gover nment objectives

4, Competition is not an end in itself. Rather, competition is a policy tool to achieve broader
government objectives for the economy or for a given industry. These objectives differ in their details from
industry to industry, but it is common for governments to seek some combination of the following
objectives. that the goods and services that consumers and users want are produced efficiently, with the
quality and variety that they desire, are sold at an efficient price, and with on-going investment and
innovation in the industry to develop new products and improve the efficiency of production over time.
These objectives are sometimes summarised as the pursuit of “economic efficiency”. Allan Fels, former
head of the Australian Competition Authority has said:

“Whilst the pursuit of competition is an important economic goal, it is not pursued for its own
sake. Competition is valued because of the economic results to which it gives rise. The ultimate
economic goal of competition policy isto achieve economic efficiency” .2

5. In most markets, reliance on the forces of competition is by far the best way to achieve these
objectives. In a healthy competitive environment those firms which produce goods and services which best
meet the needs and desires of users and consumers, and which do so most efficiently, prosper, thrive and
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attract funds for investment and expansion. At the same time those firms which do not meet the needs of
users and consumers or which produce inefficiently suffer a reduction in output, releasing resources to be
used more efficiently elsewhere in the economy. The desire to obtain a competitive edge over rivals drives
firms to develop new products and services, or new ways of producing or marketing goods and services.
Firms are induced to respond flexibly to changes in technology and in market conditions over time.

6. In those markets which can sustain effective, healthy competition, the government’s rule-making
powers can be focused on maintaining and improving basic market rules and institutions which underpin
al trade, exchange and investment. These rules and institutions include the framework of laws within
which enterprise, investment and competition operate and the institutions necessary for enforcing those
laws and private contracts. These framework laws establish the basic “rules of the game” and ensure that
each firm’'s competitive energy is directed towards socially-productive ends rather than socially-destructive
or welfare-reducing ends. These framework laws include, for example, laws governing property rights,
contracts, firm structures, how firms can raise capital, insolvency and so on. Included amongst these
framework laws are, of course, consumer protection laws and competition law.

7. For many markets, promoting competition-enhancing reforms is primarily a matter of ensuring
that the forces of competition can operate without hindrance. This might imply, for example, removing
barriers to entry; removing barriers to trade (such as tariffs or quotas); removing controls on the nature or
range of goods and services which can be offered; restructuring the industry to enhance the number of
independent participants; eliminating rules which favour certain industry participants over others,
enforcement of competition rules against collusion or concentration; and so on. These policies are
discussed further in the next section.

8. Unfortunately, however, there are some markets for which reliance on competition and these
framework laws alone will not yield satisfactory outcomes. This might be, for example, because there will
be too few firms in the market to sustain effective competitive pressure. It might also be because
consumers do not have enough information to make informed choices, or because the actions of one firm
have an impact on other firms or individuals which are not correctly priced.* These issues are discussed
further in section 4.

0. Many regulated industries have a cost structure such that the only sustainable long run outcome is
for the entire market demand to be supplied by a single firm. In these markets it is not possible to rely on
conventional competition in-the-market between integrated firms to achieve the objectives set out above.
However, in some cases, there still remains scope for competition for-the-market. This possibility is
discussed in section 5.

10. Even in those industries which have natura monopoly elements, there often are significant
components which are potentially competitive. In such industries, regulating to ensure access to the natural
monopoly components can greatly enhance the scope for reliance on competition in the competitive
components of the industry. The pros and cons of this approach are discussed in section 6.

11. In those industries in which there is a desire to promote competition by mandating access to
essential inputs, it may be that the degree of competition can be materially enhanced through structura
reform — that is, by preventing the owner of any remaining essential facilities from providing competitive
services using those facilities. This, and other, vertical structural reforms are discussed in section 7.

12. Finally, section 8 addresses issues relating to the design of the reform process itself and how the
design of regulatory institutions may affect competition. The precise role of the competition authority
varies from country to country. In some countries, competition authorities have a direct role in developing
economic policies which affect competition, such as policies regarding market structure, or the rules



DAF/COMP/GF(2005)1

governing market entry. In other countries, the role of competition authoritiesis limited to giving advice on
competition-related matters, or simply enforcing the competition law. The extent to which the competition
authority may be able to be involved in developing some of the policies set out below will therefore vary
from country to country. In any case, section 8 argues that it is desirable for there to be at least one
government agency or institution which is empowered to advocate for competition-oriented reforms along
the lines of those set out here.

3. Promoting competition in competitive markets

13. As aready noted, in most economic markets, the objectives set out above can be best achieved
through primary reliance on competition between a number of independent firms operating against a
background of framework laws and institutions. Promoting competition in such markets is largely a matter
of ensuring that these framework laws and institutions operate effectively, ensuring that the conditions for
competition are in place and ensuring that the firms in the market have the freedom to choose the range of
services they provide and how they will provide and market those services. In particular, promoting
competition may involve one or more of the following policies:

31 I mprovement of the “framework” laws and institutions

* In many developing and transition countries the single biggest impact that governments can
have on competition is through improving the “framework” laws and institutions against
which al investment, trade and exchange takes place. As noted above, these framework
laws establish the basic “rules of the game” that ensure that each firm's competitive energy
is directed towards socialy-productive ends rather than socially-destructive or welfare-
reducing ends. These framework laws include, for example, laws governing property rights,
contracts, firm structures, how firms can raise capital, insolvency and so on. Equally
important are the institutions for enforcing these laws including, most importantly, the
judiciary.

 Almost all except the most trivial transactions require investment by one party. Policies
which improve the overall climate for investment will increase the scope for competition.
Economic actors will not make investments if they fear that their investment will not be
protected by legal rules and ingitutions. Action to improve access to the courts, the
independence of the judiciary and control of corruption® can all improve competition and
investment.

* Reformsto property and contract law can aso have an impact on competition. For example,
in a market in which the recipient of goods cannot be certain of receiving good legal title,
there will be a “chilling effect” on transactions and the process of exchange. Laws
governing enterprises and commercial activity can aso have a materia impact on
competition. For example, if the bankruptcy law alows insolvent firms to continue trading,
rival firms may be unable to charge a price high enough to enable them to cover their true
cost of capital. In addition, the threat of bankruptcy will impose little discipline on
incumbent management to improve performance.

e EBEven in those countries which have a very long and well developed legal tradition
governing private property, competition can often be enhanced through the creation of new
rights. In recent years property rights have been defined or clarified in a number of sectors,
such as tradeable rights to radio spectrum, fishing rights (in the form of tradeable quotas)
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and/or tradeable rights to water. This process will continue as technological developments
change the costs of monitoring and enforcing property rights.

In a few cases the strengthening of these framework laws may conflict with a desire to
promote competition. For example, intellectua property laws enhance the incentive on
firms to innovate and to develop new intellectual property, thereby promoting long-term
growth and economic welfare. However, these same laws also create exclusive rights which
may confer significant market power. Careful attention is needed to ensure that firms are not
ableto use intellectual property laws to inappropriately restrict competition.

The quality of a country’s framework laws and institutions will affect the extent to which it
isfeasible or desirable to implement some of the other reforms discussed below.

3.2 Application and enforcement of competition law

Even in those markets which can potentially sustain competition, competition may be
limited or reduced through the actions of firms in the market. It is important therefore that
the competition law apply as widely as possible (including, especiadly, in regulated
industries) and be actively enforced. This will involve, amongst other things, detecting and
preventing collusive agreements between firms, preventing mergers that would otherwise
restrict competition and prohibiting those vertical arrangements which are anticompetitive.

Competition law enforcement is particularly important in industries which have historicaly
been heavily regulated. In such industries, a move to introduce competition often does not
mean an end to government intervention, but rather achange in its focus — and, in particul ar,
achange in focus towards control of anticompetitive behaviour.

Firmsin these industries which have recently been subject to competitive pressure may seek
to replicate some of the anticompetitive effects of regulation through arrangements between
firms, or to re-merge to restore a concentrated industry structure. In addition, in such
industries there is often a dominant firm which can restrict competition by restricting access
to essential inputs or through attempting to force rivals to exit the market (perhaps through
predatory pricing). For these reasons, competition enforcement is even more important in
industries which are or were tightly regulated.

3.3 Removal of barriersto entry and barriersto trade

In some regulated markets, the promotion of competition is primarily a matter of lifting
restrictions on entry and exit. Aviation and trucking, for example, are two industries which
can be transformed primarily by simply removing barriers to entry, allowing new and
innovative firms to enter the industry.

In the case of internationally-traded goods or services, competition can also be promoted by
lowering barriers to trade by eliminating quotas or tariffs. Reducing barriers to trade will
usually enhance the benefits of domestic competition-oriented reforms. Some barriers to
entry still exist in both trucking and airlines — particularly at the international level, where
bilateral agreements still place quantitative limits on the number of services that can be
offered on certain routes.

In some industries, ownership restrictions on participants in the market may limit
competition. For example, in markets with economies of scale or scope the most likely new
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entrants to a market may be existing foreign firms. In this context, controls on foreign
ownership may limit the number of entrants and therefore the extent of competition.

Ideally, domestic and foreign firms should compete on an equal footing in the market. There
iS no guarantee, of course, that all domestic firms will survive in a market with foreign
competition — athough some will prosper, others will not be competitive and will be
displaced. This process both benefits domestic consumers and frees up resources which are
used inefficiently to be used el sewhere in the economy.

In those industries in which alicence is required to compete in the market, barriers to entry
can be reduced through “mutual recognition” of the licences and regulatory standards of
other states or nations, where those standards meet minimum acceptable levels. The EC is,
of course, active in establishing minimum EU-wide regulatory regimes in many industries.
More generaly, regional economic integration initiatives can enhance cross-border trade in
goods and services and (as discussed further below) can increase the size of the relevant
market — which, other things equal, increases the number of firms which can thrive in the
market.

34 Structural reform

Naturally, competition cannot thrive without a reasonable number of independent market
players. In those industries which were previousy dominated by a single (usualy state-
owned) firm, the promotion of competition has amost aways involved some kind of
structural reform — particularly horizontal separation into competing companies.

Structural separation of this kind is common, for example, in the electricity industry — many
countries have split up the generation sector into a number of competing parts. In some cases,
however, that separation did not go far enough. For example, for many years the electricity
market in the UK was plagued with problems arising from the exercise of market power by
the two dominant incumbent generating firms.

Horizontal separation of this kind should be handled using the same tools as a competition
authority would use to handle a merger proposal — that is, the relevant markets should be
identified and (ideally) the separation should be carried out to the point where there is
effective competition in al the relevant markets. Idedlly, separation into two or more parts
should be carried out if re-integration of those parts would be blocked by competition law. In
markets in which the total market demand is small relative to the minimum efficient scale of
operation of firms, a trade-off will need to be made between productive efficiency and
enhancing competition. As mentioned earlier, the need for this trade-off can be reduced by
increasing the size of the market by reducing barriers to international trade.

In some countries, competition authorities have explicit powers to require changes to the
structure of an industry (e.g., to force divestiture of certain facilities, perhaps as a remedy for
an “abuse of dominance’). One of the most well-known cases of structura reform — the
break-up of AT&T in the US — was the result of an antitrust action taken by the US
competition authorities. In any case, given the expertise of the competition authority in
defining the relevant markets and assessing the level of competition in markets with different
structural arrangements, it is natura for the competition authority to be involved in such
structura decisions. The competition authority in Mexico, for example, was closely involved
in designing a competition-promoting structure of the Mexican rail sector.
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In addition to horizontal structural separation, other forms of separation may also prove to be
important. Vertical separation of competitive and essential-facility elements of the industry
are discussed further in section 5. It may also make sense to separate a monopoly business
from any competitive businesses (even when the competitive businesses do not purchase any
essential inputs from the incumbent) in order to prevent cross-subsidisation from regulated to
competitive parts of the business. This was one of the reasons behind the break-up of AT&T.
Similar concerns have also been expressed about possible cross-subsidisation of Deutsche
Post’ s parcel business from its monopoly letter services, or possible cross-subsidisation at La
Poste of its banking services.®

Example#1: Electricity Restructuring’

In a certain country there is an integrated incumbent electricity company. The network in this country
consists of two regions connected by a single interconnector. The government decides to restructure
this company by dividing the generators into four companies — one company for the “base load” and
the “peaking” generation in each region. The government argues that this will create four independent
generating companies which should be more than enough for effective competition (and indeed, it is
more divestiture than some countries carried out in their electricity reforms). Each company only has a
25% share of the total generation capacity. Should your agency accept this plan?

Although four equal-sized competing firms would not be too problematic in many industries, key
features of the electricity industry gives cause for concern. For example, the inelasticity of the demand
curve in electricity implies that any given level of concentration will yield more market power in
electricity than in other industries. In addition, since electricity cannot be economically stored in large
quantities, it is important to differentiate electricity markets by time — market power is particularly
likely to be high at times of peak demand.

In this example, the scope for competition across the regions depends on the size of the interconnector.
Once the interconnector has reached its capacity the two regions are effectively isolated. If the capacity
of the interconnector is small and often congested, these two regions would be better treated as two
separate markets, significantly increasing the apparent concentration.

Furthermore, at off-peak times, only the “base load” generation will be active in the market. It can
price up to the cost of the “peaking” generation without any risk that the peaking generation will
increase output. Therefore, at least at off-peak times, the relevant market definition should focus on just
the “base load” generation, again significantly increasing the apparent concentration.

In addition, the inelasticity of the demand curve for electricity means that, in any case, at peak times,
once demand exceeds 75% of the total capacity any one of these four firms has unlimited market power
(sinceit isrequired to produce some output to meet the total demand).

In summary, the proposed market structure is highly questionable. Possible improvements include
increasing the interconnector capacity, reorganisation so that al four companies include both base |oad
and peaking generation in a single generation portfolio and further separation in both regions — ideally
to form at least four balanced companies in each region (eight firms in total). Whether or not such
separation is possible will depend on the size of the market relative to the minimum efficient scale of
each generating plant.
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35 Competitive neutrality

In many countries, the government itself isamajor participant in certain markets, through so-
called state-owned enterprises. But government owned firms do not always compete on an
“equal footing” with other enterprises. In particular, government owned firms often benefit
from favourable terms on inputs such as relief from taxes, implicit government-guarantee or
borrowings, or discounted valuations on historic assets.®

Promoting competition in these markets is often a matter of ensuring “competitive neutrality”
—that is, promoting the famous “level playing field” between government-owned and private
firms. This might require, for example, eliminating any implicit government guarantee on the
borrowing of the state-owned enterprise. It is also likely to require placing strict limits on
access to subsidies or aid of various kinds, such as the limits found in the EC Treaty.

In many cases, when a dominant firm remains government owned it may be very difficult for
the government to make a credible commitment that it will not act in away to favour its own
firmin the future. The inability to commit can itself be an obstacle to competition as potential
entrants may fear entry if their entry or expansion would trigger a response by the
government (perhaps in the form of higher subsidies to the state-owned enterprise).
Privatisation, by alowing the government to commit to not favour any one firm over the
others, can therefore be a tool for improving competitive neutraity and thereby promoting
competition.

Example #2: Subsidies and cross-modal competition®

In a country the rail industry provides predominantly freight services and faces significant competition
from other transport modes — particularly from road and water transport. The market share of the
incumbent integrated rail company has been declining over time and the size of the subsidy from the
government has been increasing. Y our agency recommends splitting up the rail company into severa
competing entities, but the railway company responds that it already faces strong competition from
other transport modes and therefore there can be no benefit — and only harm — from such restructuring.
Isthis argument valid?

The problem with this argument is that it ignores the impact of access to government subsidies on the
incentives for efficiency within the rail mode. While it is true that competition from other transport
modes limits the prices the rail mode can charge, as long as the government cannot commit to limit the
subsidies to the rail sector, the incumbent rail company will have limited incentive to improve
productivity, increase service quality and to be more responsive to customer desires.

Introducing competition within the rail mode alows the government to implement competition for the
subsidy — thereby stimulating efficiency and minimising the size of the subsidy. Competition from
other transport modes is of limited use in stimulating productivity in the presence of open-ended
subsidies.

3.6 Removal of controls on the prices, output, range of goods and services that can be offered, or
the forms of business organisation

Firms cannot compete effectively if they do not have the freedom to lower their prices. In
some industries, promoting competition is primarily a matter of removing price floors.
Prices for many agricultural products, for example, have often been subject to a price floor.
As another example, for many years there was a ceiling on the interest rate which retail
banks in many countries were allowed to pay on transactions accounts.°
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In other industries, firms are or were limited in the services which they were allowed to
provide — for example, historically, some countries limited the services that could be
provided by trucksin order to preserve certain traffic for the rail sector. A few countries still
place limits on “backhauls’ by trucking firms, thereby forcing some trucks to return to their
origin empty, effectively reducing competition at any given location to those firms which
have trucks originating at that location.

In dtill other industries, there are controls on the way in which firms may organise
themselves. In some countries, for example, legal practitioners must be organised as
partnerships and not as limited liability companies. In some countries pharmacies must be
owned by a pharmacist and there are strict limits on the number of pharmacies a pharmacist
can own. Such restrictions limit the extent of competition to pharmacies from large,
efficient chain-store retailers. (Foreign ownership restrictions which may similarly limit
competition were mentioned earlier).

In some cases, limits on the dimensions over which firms can compete may facilitate
collusion over the remaining dimensions. For example, in Italy, the government liberalised
the price at which petrol stations could sell petrol, but retained controls on opening hours,
and the other products and services which petrol stations could offer. The result was very
limited competition on price (as petrol station owners feared sparking a price war if they
lowered their prices). It was not until the government liberalised the other services provided
by petrol stations that more effective competition emerged.

Encouraging demand-side responsiveness to prices

Competition only operates effectively if buyers of goods and services are willing and able to
seek out the best price-quality combination on offer. Competition does not operate very
effectively if consumers are not very responsive to price —that is, if they do not reduce their
output or switch to another supplier in the event of a price increase. In some industries —
especially those which were previoudy supplied by a monopoly firm — consumers may have
little experience in how to exercise their power to choose and may need to be actively
encouraged to do so.

The indasticity of demand is particularly a problem in the electricity industry. Many
countries have established an active wholesale or “spot” market for electricity. But the
resulting spot price is often quite volatile. As a consequence, most end-users do not
purchase directly on the spot market but, instead, purchase electricity combined with aform
of insurance in the form of a fixed retail price for electricity which does not vary with the
wholesale price. As aresult generators face a wholesale demand which is aimost completely
unresponsive to the wholesale price in the short-term. This significantly increases the
opportunities for the exercise of market power.

In some cases the purchaser may not even care about the price paid — this might be the case
for say, local government services, where the local government receives a substantial part of
its revenue from central government. In this case promoting competition may involve taking
steps to ensure that the local government has incentives to purchase as efficiently as
possible.

Even where end-users are directly exposed to the price, they may be reluctant to change to a
different supplier if there are switching costs. Switching costs are a recognised problem, for
example, in telecommunications. Customers may be unwilling to switch local
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telecommunications service provider if doing so requires them to change their telephone
number. As a result, many countries have implemented some form of “number portability”
—alowing customers to keep their telephone number when switching suppliers.

Similar issues aso arise in banking. Some retail customers are deterred from switching
banks due to the significant costs of re-organising any payments or receipts directly to or
from their existing accounts. In an analogy with telecommunications, some commentators
have proposed some form of “account number portability” as atool for reducing the cost of
switching between banks.

In some cases, switching costs may be the result of a decision by the firm. For example,
some firms deliberately use fixed-term contracts, or “loyalty” schemes to “lock in”
customers. Fregquent flyer programs, for example, are now virtually ubiquitous amongst the
major (full-service) airlines. Concerns have arisen that these schemes may have the effect of
reducing competition from smaller airlines. The EC has, on at least one occasion, taken
action to reduce the consequences of loyalty schemesin airlines.

Example #3: Airline deregulation™

A country has a domestic airline monopoly. The government decides to enhance competition in its
domestic airline industry. It proposes to do this by removing the barriers to entry by foreign or new
domestic airlines. Do you foresee any problems with this approach?

Removing the barriers to entry is an important first step in liberalisation in this case, and could be
expected to have an immediate impact on prices and services. In some countries this step alone may be
sufficient to achieve an adequate level of competition. However, there are reasons to believe that the
dominance of the incumbent airline will continue, for two reasons. First, many customers prefer
travelling on an airline which offers more frequent services (i.e., there are economies of “route
density”). This means that either a new entrant is forced to enter with a frequent service schedule and a
high network density, or the incumbent has a competitive advantage.

More importantly, the incumbent can offer a wider variety of destinations and therefore can offer a
more attractive frequent flyer programme. Again, this reduces the attractiveness of the new entrant
airline relative to the incumbent.

Although it might be possible to offset these advantages through regulatory intervention (for example,
the regulator might force the incumbent to allow access to its frequent flyer programme), it is likely to
be easier to address these problems through structural changes, such as further division of the
incumbent into competing parts.

Tariff-rebalancing and eliminating cross-subsidisation

In many cases restrictions to competition are linked to the presence of tariffs which are in
excess of underlying costs, often in order to provide some other services below cost. For
example, many countries historically adopted the policy of charging above-cost for long-
distance and international telecommunications services in order keep the cost of line rentals
and local services as low as possible. In postal services and electricity it is common to
charge geographically-uniform prices, even though the costs of providing services in remote
and/or rural areas is much higher than in urban areas.

10
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The presence of below-cost services funded through internal cross-subsidisation is a major
obstacle to competition. The reason is simple. If competition were allowed, new entrants
would focus on the high-margin business (e.g., long-distance telecommunications services,
or postal services in urban areas), thereby reducing the margins and eliminating the source
of funds necessary to maintain the cross-subsidy. In other words, allowing competition
places under threat either the financial viability of the incumbent or the continued provision
of the subsidised services. Palitically, the incumbent firm and the beneficiaries of the non-
commercia services are likely to be powerful opponents of competition-oriented reform.

Promoting competition in these circumstances requires either (a) rebalancing the tariffs so
that al services are provided at a price which at least covers their incremental cost; or (b)
establishing a separate mechanism for funding the non-commercial services. This
mechanism might involve funding the non-commercial services from general government
revenues or by establishing a “tax” on other services which is competitively neutral. In the
case where the provison of competitive services requires access to an essential input
(discussed in Section 5 below) this “tax” can, in principle, be included in the price of the
essential input. Ideally, the tax or cross-subsidy should be made transparent to end-users.

Example #4: Universal Service and Competition™

A country has a goal of increasing the penetration of telecommunications services. At present the price
for renting a domestic telephone line is kept very low, in order to promote take-up of this service. The
cost of below-cost local telephone service is funded through cross-subsidies from long-distance and
international service. These services are currently provided by a monopoly which has consistently
resisted opening the market to competition on the grounds that it will undermine the country’s
universal service goals. Isthere away to promote universal service without sacrificing competition?

These two goals can be reconciled through, amongst other things, an explicit source of funds for
providing below-cost local loops. These funds could be raised, for example, by a tax on certain
telecommunications services — this tax could be on long-distance and international services (asit is at
present) but would be more efficiently charged to local services for those consumers whose demand for
telephone service is inelastic (where those consumers can be identified). Efficiency in the use of the
funds could be ensured by careful targeting of the subsidies and the use of competitive tendering for the
provision of service in below-cost areas.

Once a universal service funding mechanism of this kind has been established there is no conflict
between competition and universal service —and, indeed, competition could be expected to enhance the
penetration goal by strengthening incentives for productive efficiency and for creating innovative and
desirable products and services.

Promoting competition in marketsin which there may be a “market failure’

In some markets we cannot rely solely on competition, operating against the background of the
“framework laws’, to deliver the objectives set out in section 1. In these markets, some form of additional
regulatory intervention is required.

The most appropriate intervention will differ from case to case, according to the market and the
particular problem which is being addressed. However, as a genera rule, this additional regulatory
intervention should, as far as possible, be designed to facilitate rather than restrict competition. In some
cases it may be necessary to restrict competition in some way. However, the restriction on competition

11
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should be no greater than necessary to achieve the given objective and should be kept under review, so that
it may be eliminated when market conditions change.

16. For example, in the case of many forms of professional services, some customers are not able to
judge the quality of the services they will receive in advance. As a result, there is a danger that, in the
absence of regulatory intervention, competition between providers will force quality down below the
efficient level. This argument is used, for example, as an excuse for the need to limit entry into many
professions.

17. In some cases, however, it may be possible to intervene in a way which does not restrict
competition. For example, the government might seek to intervene by directly providing consumers
information on the quality of services provided. Alternatively, mechanisms might be established by which
consumers who have been wronged through low quality services can be compensated (such as through
warranties or guaranties).

18. Where these are not feasible or effective it may be necessary to introduce minimum quality
standards. Inevitably this implies a restriction on supply, as only those practitioners who meet certain
standards would be alowed to provide services. However, this restriction on supply should be directly
related to the need to ensure a minimum quality of services and should be set no higher than necessary to
maintain the minimum quality of services. In some cases, where entry criteria have been stricter than
necessary to provide certain services, new professions have been created with lower entry criteria, in order
to gimulate competition. Examples include “licensed conveyors’ in the legal profession and “nurse
practitioners’ in the medical professions.

19. Similar principles apply to say, the regulation of safety or the control of pollution. In each case
the regulatory mechanism to control the harmful effect should be, as far as possible, compatible with
market processes and should enable and encourage firms to alocate resources and to find new ways to
meet the desired standards in the most efficient way possible.

20. The examples below illustrate these principles further. The first example illustrates a situation
where it may be necessary to restrict competition somewhat to achieve a given objective. The second
example illustrates how additional regulatory interventions can have a significant impact on the level of
competition in the market.

Example #5: Taxi regulation™

A certain city currently has no regulatory controls on taxis. As aresult there are a very large number of
taxis operating — both motorised and pedal-powered. However concerns have arisen that these taxis are
over-charging tourists (who are unaware of routes, distances, or appropriate fares), that fights are
breaking out between taxi drivers over potential customers and that the taxis themselves are poorly
maintained, with an unacceptable rate of accidents. The government has proposed a licensing regime
which will significantly restrict the number of taxis allowed to operate. Your agency is invited to
comment on this proposal. Should you oppose this proposal on the grounds that it is a clear restriction
of competition?

It is true that this proposal will restrict competition. However there is also a potential “market failure”
in that some users of taxis (especially those from out-of-town) are unaware of appropriate fares and are
unable to assess the maintenance of the taxi before embarking. How should this market failure be
addressed? One possible approach would be to educate taxi users about the need to “shop around”
before accepting a ride. However, this might be impractical, especially at those sites (such as major
airports) where efficiency of queuing essentially requires that customers take the first cab off the rank.
As aresult, it might be necessary to licence taxis, to impose standardised meters, and strictly enforce
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rules that taxis take the shortest route. Even in this case, though, the number of taxi licences need not
be restricted. Free entry and exit of taxi drivers will eliminate any rents and will determine the number
of taxis available for service at any point in time. The taxi fares should be carefully calibrated to ensure
that there is neither a shortage nor a surplus of taxis at both peak and off-peak times.

However, at the same time, locals who are highly familiar with routes, distances and fares and are able
to “shop around” may not need such protection. Therefore, it may make sense to develop a “two-tier”
taxi system with one tier highly regulated, with the right to service locations mostly used by
newcomers to the city (e.g., airports and major hotels) and a second tier, largely unregulated, who can
serve al other customers on demand. A two-tier system of this kind operates in the London
metropolitan area.

Example #6: Bank regulation™

A particular country has no history of competition between banks — instead there has been a single,
dominant, government-owned bank operating under strict controls which set a floor on the interest rate
it can pay on deposits and a ceiling on the rate it can charge on its lending. The government decides
that this is a sector which is potentially competitive and therefore decides to liberalise entry to the
banking sector. At the same time the government decides to lift the controls on the state-owned bank.
Should your agency support this proposal?

The liberalisation of entry and the removal of controls are to be welcomed but, in and of themselves,
they may not be sufficient to achieve effective competition. In the absence of any further intervention,
the outcome is likely to be that consumers are worse off than before. The reason is that consumers
often find it difficult to assess the prudential risk taken on by a bank. Where this is the case,
competition between banks will drive banks to increase their risk to the point where the risk of failure
is unacceptably high. To avoid this outcome, consumers may decide that they are better off remaining
with the state-owned bank, on the basis that it enjoys an explicit or implicit government guarantee. The
net result is that there is unlikely to arise effective competition between banks. With the removal of
interest rate controls, consumers are likely to be paid less for deposits and charged more for borrowing,
leaving consumers worse off than before.

It may be possible to educate consumers about the need to assess the riskiness of the bank they choose.
Laws requiring banks to disclose their credit risk would facilitate such comparisons. However, as long
as the state-owned bank enjoys an implicit guarantee it will have a competitive advantage. Privatisation
would eliminate this advantage but, where this is not politically feasible, the only remaining solution is
to create a system of deposit insurance which removes the risk of loss of deposits from all competing
banks. This would, naturally, need to be backed up by a system of prudential regulation and oversight
of the competing banks. In this case, the regulatory infrastructure (in the form of prudential regulation
of banks) is necessary in order to support competition between banks.

5. Competitive tendering or competition for-the-market

21. Earlier it was noted that it is not possible to rely on competition to deliver the government’s
objectives in those markets in which the only sustainable outcome in the long run is a single firm. This
happens, for example, when the entire market demand can be produced more cheaply by a single firm than
with two or more firms. Such markets are referred to as “natural monopolies’. Almost all of the
conventional “public utility” industries have significant “natural monopoly” elements.

22. In most countries, public utility services such electricity, telecommunications and water services
have been for many years provided by a single monopoly firm in each region. This firm was sometimes
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explicitly regulated by an arms-length regulator but often was state-owned and subject to implicit
regulation. In the next section we will explore how in recent years competition has been promoted within
the competitive parts of these industries. In this section we will focus on those cases where competition
for-the-market has been used as an alternative to regulation of an integrated firm.

23. Suppose therefore that the government has decided that certain services will be provided by an
integrated natural monopoly firm. In this case the government cannot rely on conventional competition in-
the-market to deliver the objectives in section 1. Instead, the government has a choice between relying on
regulation, or aform of competition for-the-market, in the form of “competitive tendering”.

24, Under competitive tendering the government specifies the services it would like to see delivered
(including the quality, variety, and so on), and any other obligations (such as investment requirements) and
invites bids from interested firms — either in the form of the amount the bidder is willing to pay (or would
be willing to accept) to provide the given services at the specified price or, aternatively, the price the
bidder would charge for the service given the size of the subsidy offered by the government.

25. Competitive tendering is widely used in many countries, particular for those services which are
conventionally the responsibility of local governments — such as solid waste disposal services, ambulance
services, fire protection services or urban commuter rail services. In some countries competitive tendering
of certain local government services is mandatory.

26. The effectiveness of competitive tendering in achieving the objectives above depends in part, of
course, on the level of competition present in the tendering process. Many governments have explicit rules
governing procurement processes which seek to maximise the degree of competition in competitive
tendering for services.

27. Competition for-the-market can be enhanced through careful attention to the factors discussed
earlier in section 3 — such as minimising barriers to entry, ensuring a competitive industry structure, and
ensuring competitive neutrality between government-owned and private businesses. Barriers to entry can
be reduced by, amongst other things, ensuring that the franchise islong enough to fully recover the costs of
any sunk investments which must be made by the successful franchisee. Alternatively, the government
could retain ownership of any long-lived assets required and lease them to the successful franchisee at pre-
determined rates.

28. Problems can arise with competitive tendering when the incumbent franchisee acquires a
competitive advantage over other rivals at the time when the franchise comes up for renewal. This
advantage might arise from, say, “inside” knowledge, for example, on the quality of any assets involved,
the likely need for future maintenance, and the cost of that maintenance. The incumbent might also have
tied up in contracts any inputs which are in short supply such as personnel which have built up skills
specific to the provision of the given service. The presence of a competitive advantage to the incumbent is
a deterrent to bidding by rivals. In these cases governments can promote competition by taking actions
such as ensuring that part of the existing workforce is taken over by the new successful franchisee, and by
maintaining a pool of firms providing similar servicesin neighbouring franchises.

29. Competitive tendering does not eliminate the need for regulation — in fact, competitive tendering
yields very high powered incentives on the successful franchisee to reduce expenditure to a minimum. This
incentive must be balanced by a strong regulatory incentive to maintain service quality and to maintain the
quality of any long-lived infrastructure which outlasts the franchise period.

30. Competitive tendering is very difficult in those circumstances where the decision by a successful
franchisee to cease providing services imposes large costs on the government or on consumers. These costs

14



DAF/COMP/GF(2005)1

might arise from the costs of service interruption or from the costs of having to re-run the tendering
process. Where these costs are large the government is subject to a “hold-up” problem ex post — the
successful franchisee can seek to renegotiate the franchise terms and conditions ex post. Anticipating this,
the franchise bidders may be over-optimistic ex ante. In the case of competitive tendering of rail servicesin
the UK, many of the successful franchisees subsequently became insolvent. The government eventually
decided to substantially increase the subsidies paid to existing franchisees.

31. The longer the franchise period, the greater the uncertainty over the evolution of the cost of
providing the franchise services. If the franchisee faces a fixed price, the longer the franchise the greater
the risk faced by the franchisee. For longer franchises, this risk can be reduced by allowing automatic
processes for revising the franchise price. For very long franchises the price adjustment processes may,
themselves, need to be revised by aneutral arbiter. In effect, the longer the franchise period, the closer that
competitive tendering approaches to conventional regulation.

32. In summary, like other forms of regulation, the success of competitive tendering depends on
effective regulatory institutions which have the incentives necessary to promote competition in the
franchising process, to ensure that the franchise requirements are monitored ex post, and to ensure a
successful transition when the franchise comes up for renewal.

Example #7: Non-commer cial rail services™

A country wishes to reduce the subsidy involved in ensuring the provision of certain hon-commercial
passenger transportation services in a remote area. These services are currently provided by the
incumbent, heavily subsidised, integrated monopoly rail company. The track gauge in this remote area
is non-standard. The government proposes holding a competitive tendering process for rail servicesin
this area. The government invites bids for the subsidy required to provide a given level of rail transport
services in this area for one year. In the first year the only bid received is from the incumbent rail
provider. In the following year your agency is approached for advice on how the level of competition
in the competitive tendering process could be improved.

The decision to make use of competition for-the-market to minimise the cost and enhance the
productivity of these services is commendable. However, the government’s approach runs the risk that
there will not be adequate competition in the tendering process. There are severa features of the
tendering process which might deter potential bidders from competing:

First, the incumbent, which already provides these services, is at a strong information advantage
relative to other firms as to the true costs of providing these services. This can act as a deterrent to
other firms bidding against the incumbent. Second, there is nothing in the bidding process which
prevents the incumbent from cross-subsidising from its other monopoly services. Third, the fact that
the track in this region is non-standard means that any investment by a new entrant in rolling stock or
locomotives would be, in part, a sunk investment. The short length of the franchise period rules out the
possibility that this sunk cost could be recovered over the life of the franchise.

There are several ways the tendering process could be improved. First, and most importantly, the range
of potential bidders could be expanded by allowing other non-rail transport modes to bid to provide
these services. Bus companies, especialy, may be able to provide a service which meets the
government’s objectives. Second, the need for sunk investment should be eliminated by leasing any
required rolling-stock and locomotives to the successful franchisee. The franchise period should
probably also be extended to alow the franchisee to recover any other sunk costs. Finaly,
consideration could be given to preventing the incumbent from participating in the bidding process. In
order to eliminate the risk of cross-subsidisation.
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Example #8: Competition in local bus services™

A government is considering a thorough reform of local bus services. These are currently provided by a
state-owned firm but the government has determined that there are little or no economies of scale in the
provision of bus services and therefore decides to open this market up to competition. The government
considered competition for-the-market in the form of competitive tendering but recognised that this
implied an on-going regulatory role for the government in determining what services will be provided
and at what quality and has instead proposed conventional in-the-market competition. The government
argues that such competition will ensure that the services that people want will be provided, with a high
level of efficiency and innovation. Should your agency support the proposed approach?

Unfortunately, the answer is probably no. In the case of local bus services (unlike, say, long-distance
bus services), passengers do not purchase tickets in advance which commit them to travel on a certain
company at a certain date and time. Instead, they merely wait for the first bus to come aong. This
means that any attempt by a local bus company to invest in a fixed operating schedule (by, say,
announcing a schedule in advance and posting it at the bus stops) risks being “hijacked” by another bus
company which simply operates its buses to arrive just before the announced times, thereby collecting
al of the waiting passengers. The company which made the investment in the timetable is penalised for
doing so. In addition, rival bus companies have an incentive to “race”’ each other to the next stop to be
the first to collect the waiting passengers. In the absence of a fixed schedule, customers are less likely
to choose to travel by bus.

These problems can be eliminated with competitive tendering for the right to operate certain routes. It
istrue that the government must specify the routes, fares and minimum quality standards and will have
to enforce these requirements. But, on balance, these costs outweigh the problems arising from
conventional in-the-market competition. In addition, certain other conditions could be imposed in the
tendering process which enhance the inter-operability of the overal bus network (for example,
ensuring through-ticketing, ensuring that certain connections are guaranteed and so on).

6. Accessto essential facilities

33. In the previous section we looked at how, in some industries, it is possible to introduce a form of
competition for the right to provide a given service while maintaining an integrated monopoly firm. But, in
many of the traditional public utility industries this approach is simply infeasible for the bulk of the
services provided by the industry. Instead, in most countries, governments have historically relied
primarily on regulation of an integrated (usualy state-owned) firm to achieve the objectives set out above.

34. But, on closer examination, we find that in virtualy all of the traditional public utility industries
there are parts of the industry which can sustain competition and other parts which are natural monopolies.
Perhaps the most significant development in regulatory policy-making in the last twenty years has been the
realisation that the objectives set out above can usualy be better achieved by facilitating competition in
those parts of the industry which can sustain competition.

35. The promotion of competition in the competitive parts of public utility industries involves,
amongst other things, a shift in the focus of regulation away from the regulation of end-user prices and
guality to a focus on the regulation on the prices and quality of essential inputs (also known as “access
services’). Government intervention in the competitive segments of these industries can then be limited to
the kinds of intervention set out in section 3 above (i.e., reducing barriersto entry, promoting a competitive
structure, ensuring competitive neutrality, minimising switching costs and so on).

36. The primary advantage of regulating access to essential facilities is that, as aready noted, it
allows the government to rely primarily on competition to deliver the objectives set out above, reducing the
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scope for regulation. A secondary benefit is that it allows incumbent firms to offer an expanded range of
“seamless’ services'.

37. The primary disadvantages of mandating access to essential facilities are that (a) the task of the
regulator in ensuring efficient prices and quality of access may in some respects be harder than the task of
the regulator in ensuring efficient prices and quality of integrated end-user services; and (b) there may be a
loss of certain economies of scope arising from the joint provision of the essential input and the
competitive service within the same firm.

38. This section focuses on the case where the owner of the essentia facility is also allowed to
provide the competitive services. (The case of vertical separation is discussed in the next section). In this
case, the incumbent is in a position to restrict the growth of competition in the competitive segment by
raising the price or lowering the quality of access to the essential inputs. Depending on the nature of the
regulation governing the incumbent, the incumbent may also have the incentive to use its position to
restrict the development of competition. Therefore, in order for competition to develop in the competitive
parts of these industries, the government must establish a mechanism for ensuring efficient and non-
discriminatory access to the essential facilities provided by the incumbent.

39. Regulation of access to essential facilitiesis largely a regulation problem —that is, it is primarily
a matter of ensuring that the required services are delivered, at the efficient quality and price, with on-
going innovation and investment in the infrastructure. However, there are several ways in which the
approach to the regulation of access also affects the level of competition in the competitive segments. We
will focus on these aspects of the access regulation problem.

40. Firgt, for effective competition to develop, the level and the structure of the access charges should
be the same for dl firms competing in the competitive segments. In the case where the owner of the
essential facility also competes in the competitive segment, this implies, in particular, that the access
charges paid by therival firms should be the same as the access charge “paid” by the owner of the essential
facility to itsdf. The price paid by the essential facility owner to itself can be inferred as equal to the
downstream or end-user price less the marginal cost of the competitive segment. Many countries have
forms of “imputation” or “price squeeze” tests which, in effect, seek to ensure that access charges do not
exceed the end-user price less the marginal cost of the competitive segment. This price is also known as the
“efficient component pricing rule”.

41. Just as important as the level of the access charges is the question of the structure of the access
charges. Where there is differentiation between the end-users, the incumbent may be able to price-
discriminate in a way which divides the end-users into groups which each pay a different price. This
differentiation may be efficient and may be necessary to fully recover the fixed costs of the essentia
facility. Such price-discrimination should aso be reflected in the access prices — otherwise, if the access
charges are set at an average level, the effect of competition will be to force down the price for those end-
users which were paying higher-than-average prices, thereby eliminating the ability of the incumbent to
efficiently price discriminate.'®

42. Not only is the (relative) price charged to rival firms important in determining the resulting level
of competition — but also the relative quality and timeliness of service. The incumbent may be able to
provide service at alower quality or with such a delay as to preserve the competitive advantage of its own
downstream firm.

43. In the case where the essential facility has limited capacity, there may arise a point at which it is

not technically possible to provide any more services from the essential facility. In this case economic
efficiency requires that this limited capacity be rationed amongst the downstream firms in an efficient
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manner. As usual, the most efficient way to ration capacity is through market prices. However, thisraises a
potential problem. If the regulator is unsure of the capacity of the facility, the incumbent firm may seek to
limit the capacity, in order to limit the quantity of services available for its rivals and/or raise the market
price.

44, In summary, when the owner of the essentia facility also provides services in the competitive
segment (and certain other conditions hold), the owner of the essential facility has both the ability and the
incentive to restrict the development of competition. In this case, the development of competition depends
strongly on the incentives and effectiveness of the regulator in setting efficient prices, quality and
enforcing non-discriminatory access to the essential facility.

45, In most countries, competition law control on abuse of dominance would guarantee a form of
access to essential facilities (since the failure to provide access to an essential input at acceptable terms and
conditions would normally be classified as an abuse of dominance). In practice, it is not common to rely
exclusively on competition law provisions to ensure effective and timely access to essential facilities. The
reason is that most competition law provisions can only be enforced once a breach has occurred and the
enforcement procedures are typically too sow and cumbersome to ensure timely access. As aresult, it is
common to mandate access to designated services in sector-specific legidation. Australia is one country
which has a generic “access regime” in legislation (as part of the competition law) which ensures effective
and timely access to any facilities which are designated to fall under the regime. However, there may be
essential inputs which are not specifically mentioned in sector-specific legidation and for which new
entrants must rely on enforcement of competition law to obtain access. Ensuring access to such inputs is
usually atask which falls on the competition authority.

Example #9: M andating access for mobile roaming™

A country has had free entry into the mobile telephone industry for many years. However only a very
limited number of networks have been established. In fact, only two networks have a geographic
coverage of the whole country. There is aso a third network which covers the major cities (90% of the
population of this country live in the major cities), but because consumers seem to have a strong
preference for selecting a network with broad geographic reach, this last network is not seen as a viable
aternative for many consumers. For many years the market shares of these businesses have remained
largely static, with the largest network around 60% of the market, the next largest with 32% and the
smallest network with 8%. Although there has been a significant amount of price competition in the
mobile telephone industry in the past this competition has now “settled down” and prices have
remained static, or have even increased dightly in real terms. The government of this country has
become concerned that there is a lack of effective competition in the mobile industry and has sought
the opinion of your agency as to what can be done. What do you recommend?

The economics of mobile networks is such that in regions with a high population density there is
probably scope for severa financially-viable networks operating simultaneously in the market. The
problem is that as long as consumers prefer networks with a wide geographic reach, in order to
compete in the urban market, a mobile company must also establish a network in remote areas. Put
another way, the costs of duplicating the network in remote areas is reducing the level of competition
in urban areas. In this context, by regulating to alow new entrant networks access to the existing
networks in remote areas, there may be scope for significantly increasing competition in urban areas.
One possible way to increase competition in this industry, therefore, is to introduce a requirement on
the existing networks to provide “roaming” services to new entrant networks in remote areas, in
exchange for payment of an access fee.
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Example #10: Access for internet services®

An incumbent telecommunications company has a subsidiary which provides internet services in
competition with other, independent internet service providers. Your agency is called upon to set the
terms and conditions of access by internet service providers to the incumbent’s telecommunications
network. You have determined that the costs of providing the access service are approximately $10
million dollars and there is forecast demand for approximately 10 million hours of access, so you set
the price for access at $1 per hour. However, subseguently the incumbent’s internet service provider
introduces a new retail price for its internet service. The new price is a price of $50 per month for
unlimited access to the internet. This offer quickly proves very popular, especially amongst the
heaviest users of the internet. The rival internet service providers complain to your agency that they
cannot compete with this price. The incumbent points out that the average usage per customer is 50
hours per month, so that the rivals should be able to compete with this price.

While it is true that the average usage per customer is 50 hours per month, different customers will
expect to have different levels of usage of the Internet and therefore will be attracted to different
charging schemes. A “flat-rate” charging scheme is more attractive to heavy users and a “ metered rate”
charging scheme is more attractive to light users. By implementing the flat rate charging scheme the
incumbent is able to “siphon off” the heaviest users (who may aso be the most profitable), leaving its
rivals with the smallest users.

The solution to this problem is to ensure that any price differentiation which is present in the retail
charges should also be reflected in the access charges. If the incumbent offers a flat-rate retail charge to
its retail customers, there must be a corresponding flat-rate access charge offered to its rivals to enable
them to offer a competing retail charge with the same structure.

7. Vertical separation

46. The previous section discussed how, when the owner of the essential facility also competesin the
provision of competitive services, the owner of the essential facility has an incentive to use its control over
the price and quality of access to restrict the growth of competition downstream. The regulator will, of
course, seek to control this behaviour, but the incumbent firm has a continual incentive to develop new
ways to restrict the quality, reduce the timeliness and raise the price of access. The regulator faces an
“uphill battle” in constantly controlling the actions of the regulated firm and is unlikely to be perfectly
effective at controlling all such behaviour.

47. Instead of attempting to control the behaviour of the regulated firm, the regulator may be able to
achieve a higher level of competition by instead, controlling the incentive on the regulated firm to restrict
competition by changing the structure of the ownership of the essential facility.

48. For example, it might be possible to arrange for “joint” or “club” ownership of the essential
facility by all of the firms which compete in the downstream segment. For example, it is quite common for
agroup of airlinesto jointly own an airport (or, at least, to jointly “own” the slot-coordination functions at
an airport). A group of large gas consumers may choose to jointly own a gas pipeline, and so on. The
primary competition policy concernsin this context are to ensure that the joint ownership does not become
a mechanism for downstream collusion and to ensure that new members are admitted to the “club” on
request.

49, An alternative, and sometimes simpler, arrangement is simply to prevent the owner of the
essential facility from providing services in the competitive segment. In Australia, for example, airlines are
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prevented from owning more than 5% of the shares in an airport. In many countries the electricity
generation sector has been entirely separated from the transmission and distribution networks.

50. The primary advantage of separation of this kind is that it eliminates the incentive on the owner
of the essential facility to deny access to rivals. It therefore makes the regulation task easier and likely
leads to a higher level of downstream competition.

51. The primary disadvantage of separation of this kind is that it forces the loss of economies of
scope that arise from the joint provision of the essentia facilities and the competitive segments. Such costs
include, for example, the costs of coordinating investment between the essentia facility and the
competitive segment, the cost of monitoring the downstream firms to ensure they do not cause damage to
the essential facility, the cost of maintaining adequate quality and investment in the essentia facility (as
opposed to the cost of maintaining adequate quality and investment in the end-user services which make
use of that facility); and the costs of not pricing access efficiently.

52. It will not always be efficient to prevent the owner of the infrastructure from providing
competitive services of its own. Whether or not vertical separation is appropriate (and the most appropriate
form of separation) will depend on a case-by-case analysis. However, in a number of industries it appears
that vertical separation results in a material increase in competition, outweighing any possible losses from
the foregone economies of scope. In particular, vertical separation is common in aviation and maritime
transport, and is becoming increasingly common in the electricity and gas industries. It is not yet clear
whether vertica separation is the most efficient approach in the rail industry. In any case, the optimal
approach will, amost certainly vary form country to country and from industry to industry.

Example #11: Generator-transmission integration®

A country has several years of successful operation of aliberalised electricity market. In the process of
establishing that market, the generation sector was separated from the electricity transmission and
distribution networks. However recently the owner of a regulated transmission network has applied to
purchase some major generation assets. In their application the applicants undertake to treat all
generation in a non-discriminatory manner. Should this application be accepted?

This question comes down to whether or not such integration will give the incumbent owner of the
transmission network the ability to discriminate against rival generators in a manner which is difficult
to effectively control ex post. The factors over which the owner of the transmission network has control
will depend on the design of the wholesale market. For example, it may be that the amount that each
generator produces is determined by a “system operator” which is independent of the transmission
owner. Nevertheless there are likely to remain a very large number of actions which the transmission
owner can take which could restrict the output of rival generators — for example, by conducting
mai ntenance on transmission lines to rival generators at peak times, or by failing to maintain those lines
so that they have a higher failure rate, or by failing to upgrade facilities connecting to rival generators
in a timely manner. The transmission owner may even have control over the ratings of the lines
connecting to rival generators — it may decide that a lower rating on these lines is justified for safety or
Security reasons.

Many of these actions would be very hard to detect and even harder to prove as discriminatory. On
balance it would seem to be undesirable to allow generators to re-integrate with a transmission
network.
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Example#12: Structural reform in therail sector®

A country in transition (part of the former Soviet Union) has a dense rail network with major freight
flows particularly on routes to and from the capital and on east-west trade routes with other countries.
Railway services are currently provided by a government owned monopoly which suffers from low
productivity. The railway monopoly has been loss-making overall but the government believes that
certain services (particularly shipment of bulk freight) are profitable but, at the moment, does not know
which services are profitable and which are not. The government is reluctant to see a reduction in
passenger services (in some parts of the country the roads are impassable under certain weather
conditions). The country has little experience with independent regulation and little knowledge of
regulatory processes. Y our agency isinvited to make a proposal for competition-oriented reform.

As the discussion in this paper has highlighted, there are several ways to conceive of introducing
competition into the rail sector. In particular, it is possible to conceive of competition between
vertically-integrated rail companies (either competition for-the-market or competition in-the-market) or
competition between train operating companies. The choice between these approaches will be, at least
in part, a matter of balancing the pros and cons.

Mandating access to the infrastructure offers the potential for effective competition in train services.
But the development of effective competition between train operating companies requires careful and
effective regulation of access to the track infrastructure. While this might be possible to develop, the
country’s lack of experience and lack of tradition in regulation suggests that this will be difficult and
may not be effective.

Given that the rail network is dense, it may be possible to divide the network up in such a way that
there is competition between different rail companies on at least the mgjor trade routes. Although this
competition will inevitably be imperfect, it does not require complex and resource-intensive regulation
of access to the track infrastructure. In addition, it may be possible to use competitive tendering to
select a service provider on some parts of the infrastructure (such as spur lines or urban commuter
networks which are currently loss-making). The rail company could be invited to nominate which parts
of the network are unprofitable — these services could then be put out for competitive tender.

8. Regulatory institutions, processes and managing the transition

53. Effective regulation of the prices and services of natural monopoly firms requires skilled
regulatory authorities. In order to protect investment by the firms they are regulating, it is conventional to
require that these authorities are independent of the government, and transparent in their decision-
making.** In the case where entry into competitive sectors requires access to an essential input, it is
essential that the authority responsible for regulating access also be independent of the owner of the
essential facility. (This may require, for example, a limit on the ability of the regulator to take up
employment with the owner of the essentia facility after the end of his’her appointment as a regulator).

54, There has been much discussion over whether it is better to have single or multi-sector regulatory
agencies and whether there is value in combining regulatory and competition enforcement roles (as in
Australia and, to an extent, the Netherlands).”® The most appropriate structure is not yet clear. There is
some suggestion that sector-specific agencies may eventually end up identifying closely with the interests
and arguments of the sectors they regulate and, in some cases, may end up opposing the removal of
regulation and/or the introduction of competition. This tendency is likely to be less in multi-sector
regulatory authorities. An argument for combining the competition law enforcement role and the
regulatory role is that it ensures a consistent approach to matters of market definition and assessments of
the level of competition. Some commentators argue that combining the competition law enforcement and
regulatory roles ensures that a competition-oriented “culture” and “mindset” permeates the regulatory
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functions. In any case, the actions of regulatory authorities and competition authorities should be
compatible and coordinated, for example through explicit coordinating agreements and institutions (such as
regular meetings).

55. In many cases, the introduction of competition into competitive sectors has involved the
establishment of quasi-regulatory not-for-profit entities tasked with ensuring non-discriminatory access to
essential facilities. For example, in the aviation sector, many airports have established an authority
responsible for allocating take-off and landing slots; in the electricity sector, responsibility for operating
the electricity spot market and dispatching generators in the presence of transmission network limits is
often in the hands of an independent, not-for-profit system operator. In the telecommunication industry,
scarce resources such as numbering allocations or electronic addresses (including Internet domain names)
are often managed by independent quasi-regulatory bodies. The governance of these bodies can aso be
important in ensuring the development of competition —in particular, these bodies should not be allowed to
act in adiscriminatory manner against existing firms or potential new entrants.

56. The introduction of competition into a formerly monopolised segment may involve a large
potential disruption to incumbent firms and the creation of a large number of new ingitutions and
processes which will take time to learn how to operate effectively. It may also take time for a new
regulatory ingtitution to develop a reputation for independence and credibility. For these reasons it is
sometimes appropriate to consider a staged or gradualist introduction of competition. Many European
countries, for example, are in the process of dowly opening their eectricity market by reducing the size of
the threshold above which electricity consumers are allowed to choose their eectricity supplier. A primary
consideration is that the transition process of opening to competition not be made contingent on the actions
of the incumbent firms (for example, contingent on the development of a given level of competition at a
given stage). Otherwise, the incumbent firms will have a further incentive to take action to delay or put off
indefinitely the introduction of competition.

57. There are some economic arguments and some experience which suggests that a reform process
is more likely to be successful when it involves bringing competition to many sectors simultaneoudly,
instead of one at atime. Companies may be less resistant to the introduction of competition in their output
markets when they expect that competition will simultaneously be introduced in their input markets —
driving down the cost and improving the quality of the inputs they use. This is the primary reason why
trade liberalisation talks simultaneoudy involve many sectors and many countries. The “Nationa
Competition Policy” reformsin Australiain the mid 1990s is a prime example of a broad-based attempt to
enhance the level of competition across the economy. For many other countries, broad-based reform is a
result of a*“competition principle” enshrined in statutes or in a constitution (such as the EU treaty).?

58. There is one instance where simultaneous liberalisation is particularly important. In some
industries there are restrictions on competition at two stages of the supply chain — for example, one firm
may have a monopoly over gas production and transmission and ancther firm may have a monopoly over
gas distribution and retailing (accounting for the majority of gas consumption). In this case liberalisation of
thisindustry should occur on both levels at the same time. Liberalising the downstream industry alone risks
heightening the market power of the upstream monopoly. Liberalising the upstream industry risks creating
a downstream monopsony. Arguments of this kind have been used to justify delaying liberalisation of the
gas industry in those countries whose primary source of gasisasingle foreign producer.

59. Both theory and experience suggest that an economy-wide competition-oriented reform program
is more likely to be successful when it does not rely on on-going political will, but rather empowers an
institution with responsibility for either publicly advocating for reform or for directly carrying out the
reforms themselves. For example, in Australia, the National Competition Policy reforms required state and
local governments to carry out a review of existing legislation to assess its effect on competition. The task
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of ensuring that these reviews were carried out was given to a new authority, known as the Nationa
Competition Council.

60. In many countries, the competition authority has a key role to play in promoting or, at least,
guiding competition-oriented reforms. At a minimum, in some other countries the competition authority
must be consulted on legislative or regulatory proposals which may have an impact on competition. In
some countries, the competition authority may even have the right to participate in government bodies
making decisions on, say, privatisation or trade liberalisation.”” In some countries, the competition
authority has the right to independently carry out investigations and to make public recommendations on
the need for competition-oriented reforms. In a few cases (e.g., the EC and Korea) the head of the
competition authority sits alongside other government ministers and is involved in making al key
economic policy decisions.

61. In all these cases, the empowerment of an ingtitution with the on-going task of promoting
competition ensures that competition-oriented reforms can cover as much of the economy as possible
without being subject to changing political enthusiasm for competition.

8. Conclusion

62. This paper has briefly surveyed the broad field known as “competition policy” with a particular
focus on competition policy in regulated industries. Competition is a powerful tool for the promotion of
efficiency and for ensuring that markets work to the ultimate benefit of users and consumers. Healthy,
effective competition is not an accident but requires careful and deliberate intervention of the kinds set out
here. Competition authorities have a key roleto play in advocating for both greater reliance on competition
and for implementing policies which will make that competition feasible, effective and sustained across al
sectors of the economy.
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Appendix

Empirical studies of the effects of increasing competition on micr oeconomic
and macr oeconomic performance indicators

A number of studies have attempted to find a link between either measures of competition or measures of
government regulation, on one hand, and microeconomic and macroeconomic outcomes, on the other.
Some of these studies are summarised below:?

On the link between competition-restricting regulation and productivity growth, Nicoletti and Scarpetta
(2003) find that “reforms promoting private governance [i.e., privatisation] and competition ... tend to
boost productivity. In manufacturing the gains to be expected from lower entry barriers are greater the
further a given country is from the technology leader. Thus, regulation limiting entry may hinder the
adoption of existing technologies, possibly by reducing competitive pressures, technology spillovers, or the
entry of new high-tech firms. At the same time, both privatisation and entry liberalisation are estimated to
have a positive impact on productivity in all sectors.... These results ... point to the potential benefits of
regulatory reforms and privatisation, especialy in those countries with large technology gaps and strict
regulatory settings that curb incentives to adopt new technologies.”

On the link between competition-restricting regulation and investment, Alesina, Ardagna, Nicoletti and
Schiantarelli (2003) find that “tight regulation of the product markets has had a large negative effect on
investment. The data for sectors that have experienced significant changes in the regulatory environment
suggest that deregulation leads to greater investment in the long-run”. “The implications ... are clear:
regulatory reforms, especially those that liberalise entry, are very likely to spur investment”.

On the link between competition-restricting regulation and employment levels, Nicoletti and Scarpetta
(2001) report that, although differences in employment protection laws, benefit policies and taxes explain
much of the cross-country differences in employment rates, product-market regulation also has an impact.
They estimate that pro-competition policy developments in New Zealand and the UK have added around
2.5 percentage points to their employment rate over the period the period 1978-1998. Countries with more
modest reforms, such as Greece, Italy and Spain have only added between 0.5 and 1 per cent to the
employment rates through such reforms. (This material is summarised in the addendum to the Secretariat
note prepared for the second meeting of the Global Forum on Competition February 2002,
CCNM/GF/COMP(2002)8).

On the link between competition and incentives to innovate, Carlin, Fries, Schaffer and Seabright (2001)
and Carlin, Schaffer and Seabright (2004) find that a move from monopoly to some degree of competition
(afew rivals) increases the rate of growth of sales and labour productivity and increases the incentive to
innovate. However this effect is not monotonic — a further increase in the level of competition (as
measured by the number of competitors) is associated with aslower rate of sales growth.

On the link between competition and antitrust enforcement and economic growth, Dutz and Hayri (1999)

find that “the effectiveness of antitrust and competition policy enforcement is positively associated with
long-run growth”.

24



DAF/COMP/GF(2005)1

References:

Alesing, Alberto, Silvia Ardagna, Giuseppe Nicoletti, Fabio Schiantarelli, (2003), “Regulation and
Investment”, NBER Working Paper No. 9560, March 2003

Carlin, Wendy, Mark Schaffer and Paul Seabright, (2004), “A Minimum of Rivalry: Evidence from
Transition Economies on the Importance of Competition for Innovation and Growth”, Contributions
to Economic Analysis and Policy, 3(1), 2004, article 17

Carlin, Wendy, Steven Fries, Mark Schaffer and Paul Seabright, (2001), “Competition and Enterprise
Performance in Transition Economies: Evidence from a Cross-country Survey”, World Bank
Working Paper No. 376, May 2001

Dutz, Mark and Aydin Hayri, (1999), “Does More Intense Competition Lead to Higher Growth?’, CEPR
discussion paper no. 2249, October 1999

Fels, Allan, 1999, “Australias Comprehensive Review of Anticompetitive Laws’, Presented at a
roundtable on the Anticompetitive Impact of Regulation, 10 September 1999.

Heimler, Alberto, (1999), “Eight principles for a pro-competitive regulation: A European perspective’,
presented at the 4" international symposium on competition policy, Seoul 6 December 1999

Joskow, Paul, (1998), “Regulatory Priorities for Reforming Infrastructure Sectors in Developing
Countries’, April 1998

Nicoletti, Giuseppe and Stefano Scarpetta, (2001), “Interactions between product and labour market
regulations. do they affect employment? Evidence from OECD countries’, OECD Economics
department working papers

Nicoletti, Giuseppe and Stefano Scarpetta, (2003), “Regulation, Productivity, and Growth: OECD
Evidence”, World Bank Policy Research Working paper No. 2944, January 2003

OECD, (1995), Universal Service Obligationsin a Competitive Telecommunications Environment, 1995

OECD, (1998a), “Railways: Structure, Regulation and Competition Policy”, No. 15 in the series on
Roundtables in Competition Policy, February 1998.

OECD, (1998b), “Enhancing the Role of Competition in the Regulation of Banks’, No. 17 in the series on
Roundtables in Competition Policy, September 1998.

OECD, (1999a), “Competition Policy and Procurement Markets’, No. 20 in the series on Roundtables in
Competition Policy, May 1999

OECD (1999b), “Relationship between regulators and competition authorities’, No. 22 in the series on
Roundtables in Competition Policy, 1999

OECD, (2000a), “Airline Mergers and Alliances’, No. 26 in the series on Roundtables in Competition
Policy, February 2000.

OECD, (2000Db), “Competition Issuesin Local Services: Solid Waste Management”, No. 28 in the serieson
Roundtables in Competition Policy, February 2000.

25



DAF/COMP/GF(2005)1
OECD, (2001a), “Fighting Corruption in Customs Administrations: What Can We Learn From Recent
Experiences?’, OECD Development Centre Working Paper 175, CD/DOC(2001)7 by Irene Hors

OECD, (2001b), “Competition Issues in Road Transport”, No. 34 in the series on Roundtables in
Competition Policy, May 2001.

OECD, (2001c), Reforming Russian Infrastructure for Competition, 2001
OECD (2001d), Restructuring Public Utilities for Competition, 2001

OECD, (2002), “Competition and Regulation Issues in Telecommunications’, No. 38 in the series on
Roundtables in Competition Policy, February 2002

OECD, (2003a), “Competition Issues in the Electricity Sector”, No. 43 in the series on Roundtables in
Competition Policy, April 2003

OECD, (2003b), Railway Reformin China: Promoting Competition, 2003

OECD, (2004), Access Pricing in Telecommunications, 2004

26



10.

11.

12.

13.

14.

15.

16.

DAF/COMP/GF(2005)1

NOTES

This paper was prepared by Darryl Biggar, a consultant for the OECD (13 January 2005). Email:
darryl .biggar @stanfordalumni.org

The appendix to this paper briefly summarises some empirical studies on the benefits of competition-
oriented reforms on different microeconomic and macroeconomic measures.

Fels (1999), page 13. Chadwick Teo of the Ministry of Trade and Industry in Singapore has summarised
this succinctly: “Efficiency isthe goal, competition is the process’.

Economists refer to the circumstances under which competitive markets fail to deliver the objectives above
as “market failures’. The recognised sources of market failure are (a) natural monopoly and/or market
power; (b) public goods; (c) externalities; and (d) asymmetric information.

See for example the work of the OECD Development Centre. They write: “The last few years have seen a
growing awareness of the crippling effect of corruption on economic development. Corruption increases
inequality, distorts the state’s redistribution role, wastes human and financial resources and degrades
public services. Several empirical studies have shown that it significantly lowers investment levels and the
productivity of capital. These effects are especially harmful in developing countries, which have few
resources and higher average levels of corruption than the industrialised countries.”, OECD (2001a)

Even where competition is not directly enhanced, structural separation may improve the quality of
regulation. For example, separation of a regional monopoly into a number of smaller regional monopolies
may enhance the scope for inter-firm comparisons in the regulatory process (also known as yardstick
competition or “competition by comparison”).

This case study loosely reflects experiences in Australia. More information on electricity restructuring can
be found in OECD (2003).

Government-owned firms also sometimes face competitive burdens which are not shared by their rivals,
such as limits on the amount they can borrow, rules governing the terms and conditions on which they can
hire labour, or, in some case, historic contracts which were entered into in the past at above-market prices
which must be honoured (also known as “ stranded costs’).

This case study is loosely based on the experience of rail reform in New Zealand. More information on rail
competition can be found in OECD (1998).

Maximum prices can also, in certain circumstances, restrict competition. This might be because the price
ceiling restricts profitability and therefore reduces the incentive for entry. It might also be the case that the
price ceiling acts as a“focal point” for collusive behaviour by firmsin the market.

This case study isloosely based on experience in the UK. For more information see OECD (2000a).

Many countries have established universal service funding mechanisms of the kind described here. This
issue was discussed in OECD (1995).

This case study is drawn from OECD (2001b)
This case study is drawn from OECD (1998b).
Theissue of enhancing competition in procurement is discussed in OECD (1999) and OECD (2000b).

This case study is based on the experience in the UK. More information can be found in OECD (2001b).
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Allowing access by one rail company to the track of another company alows the first rail company to
provide a wider range of end-to-end services without the need for the passengers or freight to change
trains. Allowing access by one post company to the delivery system of another allows customers of the first
post company to deliver their letters to a wider range of addresses. Note that in both these examples mutual
or reciprocal accessislikely to be agreed even without government policy intervention.

For more on this see OECD (2004).

This case study is based on an issue which arose in Australia. For more information see OECD (2002) and
OECD (2004).

This case study is based on an issue which is described in more detail in OECD (2002).
For more on this see OECD (2001d).

This case study is based on the experience in Australia and the US. More information on competition in the
electricity industry can be found in OECD (2003a).

This case study is based on experiences with railway reform in China and Russia. See the OECD
publications OECD (2001c) and OECD (2003b) and the forthcoming roundtable on structural reform in
railways.

For more on this see Joskow (1998), page 26.

See, for example, the OECD report OECD (1999b)

Thisisdiscussed further in Heimler (1999).

The Romanian Competition Council participates in monthly meetings of the “Inter-Ministerial Group on
Competition” which includes representatives of the Ministry of Economy and Trade, Ministry of Justice,
Public Finance Ministry, Ministry of Communications and Information Technology, Ministry of

Environment and Water Administration, Ministry of Health and Ministry of Education and Research.

See also the papers submitted for the Second Global Forum on Competition on the relationship between
competition policy and economic development.
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INTRODUCTION DE LA CONCURRENCE DANSLES SECTEURSREGLEMENTES!
Note de Référence

par le Secréariat

1. I ntroduction

1 Il est désormais admis dans la plupart des pays que le réle de la concurrence est essentiel pour
assurer que les marchés sont productifs, efficients, innovants et souples. Le jeu de la concurrence pousse
les entreprises a innover, a élaborer de nouvelles techniques de production plus efficaces et a adapter leurs
produits en fonction de I’ évolution de la demande du consommateur. Les mesures de stimulation de la
concurrence sont un facteur essentiel d'améioration des performances microéconomiques et
macroéconomiques des économies membres aussi bien que des économies non membres. 2

2. Le présent document récapitule un ensemble de mesures que les pouvoirs publics pourraient
mettre en cauvre en vue de promouvoir la concurrence dans les secteurs qui sont ou étaient réglementés. En
d autres termes, le theme du présent document est « la politique de la concurrence » au sens le plus large
(par opposition au «droit de la concurrence »), ainsi que son application aux secteurs réglementés. Ce
document est censé constituer un cadre de réflexion sur « la politique de la concurrence » et/ou un guide
d’ élaboration des réformes orientées vers la concurrence. Etant donné I’ ampleur du domaine de la politique
de la concurrence, le présent document ne peut que survoler les nombreuses idées et politiques majeures
concernées. L' OCDE a publié de nombreux documents qui analysent en plus amples détails nombre des
questions soulevéesici.

3. Le présent document porte en premier lieu sur les mesures, outils et techniques d'introduction de
la concurrence dans les secteurs réglementés. L’ accent est mis sur la concurrence et non sur les notions qui
S’y rapportent souvent dans la pratique sans pour autant la concerner directement, comme les politiques
d'amélioration de la quaité de la réglementation d’un monopole naturel ou la performance d’ une
entreprise réglementée. Ce document n’'abordera pas, par exemple, la privatisation qui, lorsgu’elle est
possible, est un puissant outil d'amélioration des performances des entreprises publiques. Il n’examinera
pas non plus la question de la fixation optimale des prix réglementés sauf lorsgque ces derniers influent sur
la concurrence.

2. La concurrence, moyen deréalisation d’ objectifs plus larges par les pouvoirs publics

4, La concurrence n'est pas une fin en soi. La concurrence est un moyen d action des pouvoirs
publics en vue d’ atteindre des objectifs plus larges portant sur I’ économie ou sur un secteur en particulier.
Si, dans le détail, les objectifs différent d’un secteur a I'autre, les pouvoirs publics cherchent souvent a
conjuguer les résultats ci-aprés: une production efficace des bhiens et services souhaités par les
consommateurs et les utilisateurs, d’ une quaité et d' une variété satisfaisantes pour ces derniers, vendus a
un prix efficient, avec un investissement et une innovation continus dans le secteur en vue d’ élaborer de
nouveaux produits et d’accroitre la productivité au fil du temps. On récapitule parfois I’ensemble de ces
objectifs en parlant de recherche de « |’ efficience économique ». Allan Fels, ex-chef de la Commission
australienne de la concurrence a déclaré :

« La recherche de la concurrence est certes un objectif économique essentiel mais elle n'est pas
une fin en soi. La concurrence n’'a de valeur gque par les résultats économiques auxquels elle
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conduit. En définitive, I’ objectif économique de la politique de la concurrence est d’atteindre
|’ efficience économique.? »

5. Sur la plupart des marchés, le jeu de la concurrence est de loin le meilleur moyen de réaliser ces
objectifs. Dans un environnement concurrentiel sain, les entreprises qui produisent des biens et services
répondant le mieux aux besoins et désirs des utilisateurs et consommateurs, et qui le font de la maniére la
plus efficiente, prospéerent, croissent et attirent des fonds aux fins d’investissement et de développement.
Parallelement, les entreprises ne répondant pas aux besoins des utilisateurs et consommateurs ou dont la
production est inefficiente voient cette production baisser et laissent ains échapper des ressources qui
devraient étre utilisées plus efficacement ailleurs dans I'économie. Le désir de déenir un avantage
concurrentiel sur leurs rivales pousse les entreprises a élaborer de nouveaux produits et services, ou de
nouvelles techniques de production ou de commercialisation de produits et services. Les entreprises sont
incitées a faire preuve de souplesse pour s adapter a I’ évolution des technologies et des conditions du
marché au fil du temps.

6. Sur les marchés aptes a maintenir une concurrence efficace et saine, les pouvoirs réglementaires
de I'administration publique peuvent mettre I'accent sur le maintien et I'amélioration des régles et
institutions de base du marché qui sous-tendent tout commerce, échange et investissement. Ces regles et
institutions s éendent au cadre juridique qui délimite le champ d’ action des entreprises, des investisseurs
et dela concurrence, ains que des ingtitutions nécessaires a |’ application de ces lois et contrats privés. Ces
lois-cadres définissent les principales « régles du jeu » et garantissent que |’ énergie concurrentielle de toute
entreprise est destinée & des fins socialement bénéfiques et non socialement destructrices ni préjudiciables
au bien-étre social. Ces lois-cadres englobent, par exemple, la légidation régissant les droits de propriété,
les contrats, les structures des entreprises, les modalités de collecte de capitaux par ces derniéres, leur
insolvabilité, etc. Ces lois-cadres s étendent également bien entendu aux lois de défense du consommateur
ains gu’'alalégidation sur la concurrence.

7. Pour de nombreux marchés, la promotion de réformes favorisant la concurrence consiste d’ abord
afaire en sorte que le jeu de la concurrence puisse se déployer sans entrave. |l peut s agir par exemple de
supprimer les barriéres a |’ entrée et les obstacles aux échanges (comme les tarifs douaniers ou les quotas),
d’édliminer les redtrictions a la nature ou a la gamme des biens et services pouvant ére offerts, de
restructurer tel ou tel secteur en vue d accroitre le nombre d’ acteurs indépendants, d’éiminer les regles
favorisant certaines entreprises d'un secteur par rapport a dautres, de veiller a I'application de la
réglementation en matiére de concurrence en vue de prévenir toute collusion ou concentration, etc. Ces
moyens d’ action sont analysés plus en détail ala prochaine section.

8. Toutefois, il existe maheureusement certains marchés pour lesquels le seul recours a la
concurrence et a ces lois-cadres ne sera pas bénéfique. Cela peut tenir par exemple au nombre trop faible
d’ entreprises susceptibles de résister a une pression concurrentielle réelle, ou bien au manque
d informations a la disposition des consommateurs pouvant |es orienter dans leurs choix, ou bien encore au
fait que les agissements d’' une entreprise ont, sur d autres entreprises ou d’ autres personnes physiques, des
effets dont les conséquences au niveau des prix ne sont pas correctement valorisées.* Ces questions sont
analysées plus en détail alasection 4.

9. De nombreux secteurs réglementés sont dotés d’ une structure des codts telle que la seule issue de
long terme viable est gu’ une seule entreprise pourvoie a |’ ensemble de la demande du marché. Sur ce type
de marchés, il n’est pas possible de s en remettre au jeu traditionnel de la concurrence au sein du marché
entre des entreprises intégrées en vue de réaliser les objectifs énoncés ci-dessus. Toutefois, dans certains
cas, ces marchés peuvent toujours offrir la possibilité d’ une concurrence pour le marché. Cette possibilité
est analysée ala section 5.
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10. Méme les secteurs qui présentent des éléments de monopole naturel recélent souvent
d’importantes composantes potentiellement concurrentielles. Dans ces secteurs, la réglementation visant a
assurer |'acces aux éléments de monopole naturel peut grandement étendre les possibilités de recours ala
concurrence au sein des composantes concurrentielles du secteur. Les arguments « pour » et « contre »
cette approche sont analysés ala section 6.

11. Dans les secteurs oul I’ on souhaite promouvoir la concurrence en autorisant I’ accés aux intrants
essentiels, il est peut-étre possible d’ augmenter sensiblement le degré de concurrence au moyen d'une
réforme structurelle — ¢’ est-a-dire en empéchant un propriétaire de toute infrastructure essentielle restante
de fournir des services compétitifs en utilisant ces infrastructures. Cette approche ains que d autres
réformes structurelles verticales sont analysées ala section 7.

12. Enfin, la section 8 aborde les questions de conception du processus de réforme a proprement
parler et comment la conception des ingtitutions réglementaires risque d’ affecter la concurrence. Le role
précis de I’ autorité de la concurrence différe d' un pays a I’autre. Dans plusieurs pays, les autorités de la
concurrence participent directement a I’ @aboration des politiques économiques affectant la concurrence,
comme les mesures concernant la structure du marché, ou la réglementation régissant I’ accés a celui-ci.
Dans d autres pays, la contribution des autorités de la concurrence se limite a un réle consultatif sur les
questions liées a la concurrence, ou bien elles se contentent de faire respecter la législation sur la
concurrence. La mesure dans laguelle I'autorité de la concurrence peut contribuer a I’ éaboration de
certaines des mesures énonceées ci-dessous différeraains d’'un pays al’ autre. Dans tous les cas, la section 8
fait valoir qu'il est souhaitable qu’il y ait au moins une administration ou un organisme public habilité a
préconiser des réformes orientées vers la concurrence selon les principes décrits dans |e présent document.

3. Promotion dela concurrence sur les marchés concurrentiels

13. Comme signalé ci-dessus, dans la plupart des marchés économiques, les objectifs d§a énoncés
seront le mieux réalisés s I’on fait d’abord jouer la concurrence entre un certain nombre d’ entreprises
indépendantes intervenant dans les limites fixées par les lois-cadres et les ingtitutions. La promotion de la
concurrence sur ces marchés suppose en grande partie que soient garantis le fonctionnement efficace de ces
lois-cadres et de cesinstitutions, ainsi que les conditions de la concurrence et la liberté pour les entreprises
sur le marché de choisir la gamme des services qu’ elles fournissent et de décider de leurs prochains modes
de prestation et des techniques de commercialisation de ces services. En particulier, la promotion de la
concurrence peut englober une ou plusieurs des mesures ci-apres :

31 Amélioration des|ois-cadres et desinstitutions

«  Dans de nombreux pays en développement et en transition, le plus grand impact que les
pouvairs publics peuvent avoir sur la concurrence consiste a améliorer les lois-cadres et les
institutions régissant tout investissement, échange et commerce. Comme signal é ci-dessus,
ces lois-cadres élaborent les « régles du jeu » de base assurant que I’ énergie concurrentielle
de chaque entreprise est destinée a des fins socialement productives et non a des fins
socialement destructrices ou préjudiciables au bien-étre social. Ces lois-cadres concernent,
par exemple, la légidlation sur les droits de propriété, les contrats, les structures des
entreprises, les modalités de collecte de capitaux par ces derniéres, leur insolvabilité, etc.
Les ingtitutions qui veillent & I'application de ces lois, en premier lieu les autorités
judiciaires, jouent un role tout aussi essentiel.

e Presque toutes les transactions, a I'exception des plus anodines, nécessitent un
investissement de la part de I’une des parties. Les mesures rendant le climat général plus
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favorable a I’ investissement donneront plus de place a la concurrence. En effet, les acteurs
économiques n'investiront pas s'ils craignent que leur investissement n’est pas protégé par
lalégislation et les ingtitutions. A I’inverse, toute mesure améliorant |’ accés aux tribunaux,
favorisant I’indépendance de la justice et contrdlant la corruption® est susceptible
d améliorer la concurrence et I’ investissement.

Lesréformes de lalégidation sur la propriété et les contrats peuvent également influer sur la
concurrence. Par exemple, les parties a des transactions et des échanges peuvent étre
«refroidies» sur un marché ou les acheteurs de biens ne sont pas assurés de se voir
reconnaitre un titre de propriété en bonne et due forme. Les lois régissant les entreprises et
I" activité commercia e peuvent également avoir un impact considérable sur la concurrence.
Par exemple, s la légidation sur les faillites autorise des entreprises insolvables a
poursuivre leur activité, les entreprises concurrentes risquent d’étre dans |’incapacité de
fixer un prix suffisasmment élevé pour leur permettre de couvrir leur colt réel du capital. En
outre, lamenace de faillite incitera peu la direction en place a améliorer les performances de
I"entreprise.

Méme dans les pays caractérisés par une trés longue et solide tradition juridique régissant la
propriété privée, la concurrence peut souvent étre améliorée par |'établissement de
nouveaux droits. Ces derniéres années, des droits de propriété ont été définis ou précisés
dans un certain nombre de secteurs, comme les droits négociables d'accés au spectre
radioélectrique, les droits de péche (sous la forme de quotas négociables) et/ou les droits
négociables d'accés a I'eal. Ce processus se poursuivra a mesure que les améliorations
technologiques entraineront une modification des colts de suivi et de respect de
I application des droits de propriété.

Dans un petit nombre de cas, le renforcement de ces lois-cadres peut aler al’ encontre de la
volonté de promotion de la concurrence. Par exemple, la Iégidation sur la propriété
intellectuelle incite davantage les entreprises a innover et a promouvoir la propriété
intellectuelle, en favorisant ainsi la croissance a long terme et le bien-ére économique.
Toutefois, ces mémes lois créent également des droits exclusifs pouvant conférer un grand
pouvoir de marché. Il faut travailler trés attentivement a ce que les entreprises ne soient pas
en mesure d’ utiliser lalégidation sur la propriété intellectuelle pour imposer des restrictions
inappropriées ala concurrence.

Laqualité des lois-cadres et desinstitutions d’ un pays influera sur la mesure dans laquelle il
est possible ou souhaitable de mettre en cauvre certaines des autres réformes analysées ci-
dessous.

3.2 Application et mesures assurant le respect du droit de la concurrence

Méme sur les marchés qui ont la capacité de la maintenir, la concurrence peut étre limitée
ou réduite par I’ action des entreprises présentes sur le marché. |l importe ainsi que le droit
de la concurrence s applique le plus largement possible (en particulier dans les secteurs
réglementés). |l s'agira alors notamment de détecter et de prévenir les accords de collusion
entre les entreprises, d’empécher les fusions qui autrement limiteraient la concurrence et
d interdire les accords verticaux anticoncurrentiels.

L’ application du droit de la concurrence est particulierement importante dans les secteurs
traditionnellement trés réglementés. Dans ces secteurs, |I’ouverture a la concurrence ne
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3.3

congtitue pas une finalité de I’intervention des pouvoirs publics, mais plutdt un recentrage
de son action, en particulier, sur le contréle des pratiques anticoncurrentielles.

Les entreprises des secteurs récemment exposés a des pressions concurrentielles peuvent
chercher a retrouver certains des effets anticoncurrentiels de la réglementation en nouant
des accords entre elles, ou a refusionner en vue de rétablir une structure sectorielle
concentrée. En outre, il existe souvent, dans ces secteurs, une entreprise dominante capable
de limiter la concurrence en restreignant I’ acces a des intrants essentiels ou en cherchant a
exclure les concurrents du marché (éventuellement par I’ établissement de prix d'éviction).
Pour toutes ces raisons, le respect du droit de la concurrence est plus important encore dans
les secteurs qui sont ou éaient strictement réglementés.

Suppression des barriéres a |’ entrée et barrieres aux échanges

Sur certains marchés réglementés, la promotion de la concurrence consiste en premier lieu a
lever les restrictions a I’ entrée et a la sortie. Les transports aérien et routier, par exemple,
sont deux secteurs qui peuvent étre transformeés en premier lieu par une simple suppression
des barriéres a I'entrée permettant ainsi a des entreprises nouvelles et innovantes d'y
accéder.

Dans le cas de biens et services négociés au niveau international, la concurrence peut
également étre favorisée par I'abaissement des barriéres aux échanges en éiminant les
guotas et les tarifs douaniers. Laréduction des barriéres aux échanges améliorera en général
les avantages des réformes axées sur la concurrence a I'intérieur du pays. Certaines
barriéres a I’ entrée existent toujours tant pour le transport routier que pour les compagnies
aériennes — en particulier au niveau international ou les accords bilatéraux fixent encore des
limites quantitatives au nombre de services pouvant étre offerts sur certains itinéraires.

Dans plusieurs secteurs, les restrictions imposées aux acteurs du marché en termes de
détention du capital des entreprises peuvent limiter la concurrence. Par exemple, les
nouveaux acteurs les plus susceptibles d'entrer sur les marchés avec des économies
d’ échelle ou de gamme sont des entreprises étrangéres. Aussi, les limitations éventuellement
apportées en matiere de détention de capital par les étrangers peuvent-elles limiter le
nombre d’ entrants et restreindre ainsi |e degré de concurrence.

Dans|I'idéal, les entreprises nationales et étrangéres devraient rivaliser sur un pied d' égalité
sur le marché. Rien ne permet de garantir, bien entendu, que toutes les entreprises national es
survivront sur un marché exposé a la concurrence étrangére — certaines se développeront,
tandis que d’autres seront évincées faute d étre concurrentielles. Ce processus profite aux
consommateurs domestiques et libére des ressources utilisées de maniere inefficace qui
peuvent alors étre mises a profit ailleurs dans I’ économie.

Dans les secteurs ou I’ octroi d’une licence est requis pour faire face a la concurrence, les
barriéres a I’ entrée peuvent étre abaissées par la « reconnaissance mutuelle » de licences et
de normes réglementaires entre Etats et nations, lorsque ces normes satisfont & des niveaux
de qualité minimaux. Bien entendu, la CE s'emploie activement a établir des cadres
réglementaires minimaux applicables a de nombreux secteurs dans |’ ensemble de I’ UE. Plus
généralement, les initiatives d'intégration économique a I’échelon régiona peuvent
favoriser les échanges transfrontiéres de biens et de services et (comme analysé ci-dessous)
accroitre la taille du marché correspondant — ce qui, toutes choses étant égales par ailleurs,
augmente le nombre d’ entreprises pouvant se développer sur le marché.
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Réforme structurelle

Naturellement, la concurrence ne peut se développer sans un nombre raisonnable d’ acteurs
indépendants. Dans les secteurs dominés auparavant par une seule et méme entreprise
(publique en général), la promotion de la concurrence s est presgue toujours accompagnee
sous une forme ou une autre d'une réforme structurelle — en particulier d’une séparation
horizontale donnant naissance a plusieurs entreprises concurrentes.

Une séparation structurelle de ce type est courante, par exemple, dans le secteur de
I’ électricité que de nombreux pays ont divisé en plusieurs entités concurrentes. Dans certains
cas, toutefois, cette division n’a pas été poussée suffisamment loin. Par exemple, pendant de
nombreuses années, le marché de |’ électricité au Royaume-Uni a été confronté a de multiples
problémes soulevés par I'exercice du pouvoir de marché détenu par les deux entreprises
dominantes de production éectrique en place.

Une séparation horizontale de ce type devrait étre gérée en utilisant les mémes outils que
ceux qu'utiliserait une autorité de la concurrence pour examiner un projet de fusion -
autrement dit en identifiant les marchés correspondants et en divisant le secteur (dans|’idéal)
jusgu’a ce gu'apparaisse une concurrence efficace sur tous les marchés correspondants.
Idéalement, il conviendrait de procéder a la séparation en deux entités ou plus s la
réunification de ces deux parties devait étre interdite par le droit de la concurrence. Sur les
marchés ou la demande totale est faible relativement a |’ échelle efficace minimale d activité
des entreprises, un compromis devra étre trouvé entre la productivité et le dével oppement de
la concurrence. Comme indiqué plus haut, un tel compromis devient moins nécessaire si I’on
augmente lataille du marché par un abaissement des barriéres aux échanges internationaux.

Dans plusieurs pays, les autorités de la concurrence sont explicitement habilitées a exiger
I"introduction de réformes structurelles au sein d'un secteur donné (par exemple, forcer la
cesson de certaines infrastructures comme remede éventuel a «I'abus de position
dominante»). L'un des exemples les mieux connus de réformes structurelles — le
démantélement d’ AT& T aux Etats-Unis — a &¢é le résultat d une action intentée au titre des
lois antitrust par les autorités américaines de la concurrence. De toute maniére, I’ autorité de
la concurrence peut naturellement participer ala prise de ces décisions structurelles du fait de
ses compétences pour ce qui est d'identifier les marchés appropriés et d’ évaluer le degré de
concurrence sur des marchés ayant des structures distinctes. L’ autorité de la concurrence au
Mexique, par exemple, a étroitement participé a |’ @aboration d' une structure de promotion
de la concurrence dans le secteur ferroviaire mexicain.

Outre la séparation structurelle horizontale, d'autres formes de séparations peuvent
également s avérer importantes. La séparation verticale des infrastructures concurrentielles et
essentielles du secteur en question est analysée plus loin ala section 5. | peut également étre
fondé de séparer une société en situation de monopole de toute entreprise concurrente (méme
dans le cas ou les entreprises concurrentes n’ achétent pas d'intrants essentiels a I’ entreprise
en place) afin de prévenir toute subvention croisée par les entités réglementées des entités
soumises a la concurrence. C'est une des raisons gqui ont motivé le démantélement d' AT&T.
Des préoccupations similaires ont été également soulevées sur le risque de subvention croisée
des activités d’ acheminement de colis de la poste alemande par ses services de courrier
postal en situation de monopole, ou de La Poste par ses services bancaires.®
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Exemple#1 : Restructuration du secteur dela production dectrique’

Un pays donné a une compagnie d’ électricité intégrée en place. Le réseau du pays couvre deux régions
reliées par un seul et méme réseau d'interconnexion. Les pouvoirs publics décident de restructurer cette
compagnie en répartissant les unités de production entre quatre nouvelles compagnies — dans chaque
région, une compagnie devra assurer la « charge minimale » et une autre la production électrique de
« pointe ». Les pouvoirs publics font valoir que cette restructuration donnera naissance a quatre
compagnies de production électrique ce qui devrait plus que suffire pour assurer une concurrence
efficace (et que le degré de démantélement obtenu est de fait supérieur a celui auquel ont abouti les
réformes menées par certains pays dans leur secteur de la production éectrique). Chaque compagnie
représente seulement 25 pour cent de la capacité de production électrique totale. Les autorités de la
concurrence devaient-elles approuver ce projet ?

L’existence de quatre compagnies concurrentes de taille égale ne poserait certes guere de problémes
dans de nombreux secteurs, mais les principal es caractéristiques du secteur de I’ électricité font que cela
est moins évident. Par exemple, I'inélasticité de la courbe de la demande d’ électricité fait que tout
niveau donné de concentration engendrera un pouvoir de marché supérieur dans le secteur de la
production électrique que dans tout autre secteur. En outre, dans la mesure ou il n'est pas
économiquement possible de stocker |’ électricité en grandes quantités, il importe de différencier les
marcheés de |’ éectricité en fonction du temps — le pouvoir de marché est particulierement susceptible
d’étre élevé en périodes de pointe de la demande.

Dans cet exemple, les possibilités de concurrence entre les régions dépendent de la taille de
I'interconnecteur. Lorsque le réseau d’interconnexion a atteint sa capacité maximale, les deux régions
sont de fait isolées. Lorsque la capacité du réseau d’interconnexion est faible et souvent saturée, ces

deux régions seraient mieux desservies s elles correspondaient a deux marchés digtincts, la
concentration apparente étant ainsi sensiblement plus élevée.

En outre, durant les heures creuses, seule la production de la charge minimale sera assurée sur le
marché. |l est possible d’ augmenter son prix de maniéere a couvrir le colt de la production de pointe
sans que celle-ci ne risque d'entrainer une hausse de la production. Ainsi, la définition du marché
approprié devrait se concentrer sur la seule production de la charge minimale, du moins durant les
heures creuses, augmentant encore une fois sensiblement la concentration apparente.

En outre, I'inélagticité de la courbe de la demande d’ électricité signifie que, dans tous les cas, durant
les heures de pointe, lorsgue la demande dépasse 75 pour cent de la capacité totale, chacune des quatre
entreprises dispose d’un pouvoir de marché illimité (dans la mesure ou il est nécessaire d’ arriver a une
production satisfaisant la demande totale).

En résumé, ce projet de structure de marché est tres critiquable. Des améliorations consisteraient
notamment a accroitre la capacité du réseau d'interconnexion ; a restructurer le secteur de sorte que
chacune des quatre compagnies puisse assurer une charge minimale ainsi qu’ une production éectrique
de pointe sur la base d'un seul portefeuille de production ; et a accentuer la division du secteur pour
arriver dans I'idéal & au moins quatre compagnies d’ égale importance dans chacune des deux régions
(soit un total de huit entreprises). La possibilité ou non de cette division dépendra de lataille du marché
par rapport al’ échelle efficace minimale de chaque centrale de production.

Neutralité du point de vue de la concurrence

Dans de nombreux pays, les pouvoirs publics eux-mémes sont un acteur majeur sur certains
marchés par |'intermédiaire des entreprises dites publiques. Toutefois, ces entreprises ne
rivalisent pas toujours sur un pied d égalité avec les autres entreprises. En particulier, elles
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benéficient souvent de conditions favorables en matiere d'intrants: alégements fiscaux,
garantie tacite par I’ Etat ou préts de |’ Etat, val orisation minorée d’ actifs historiques, etc.?

* Lapromotion de la concurrence sur ces marchés consiste souvent a assurer une « neutralité
du point de vue de la concurrence » — autrement dit, a encourager I’ égalité des chances entre
les entreprises publiques et les entreprises privées. Ceci pourrait nécessiter par exemple de
supprimer la garantie tacite par |’ Etat des emprunts contractés par les entreprises publiques. |1
pourrait également étre nécessaire d'imposer des restrictions strictes a I'acces aux
subventions ou aides de différentes sortes, comme | es restrictions énoncées dans le Traité CE.

» Souvent, lorsgu’ une entreprise dominante reste publique, il peut étre trés difficile pour les
pouvoirs publics de s'engager de maniére crédible a ne pas agir a |’avenir en la favorisant.
Cette incapacité de s engager peut en soi congtituer un obstacle a la concurrence dans la
mesure ou les éventuel s nouveaux acteurs risquent de redouter leur entrée sur le marché si le
fait d'y accéder ou de s'y développer pousse les pouvoirs publics a réagir (éventuellement en
augmentant les subventions accordées a I’ entreprise publique). La privatisation, au moyen de
laguelle les pouvairs publics s engagent & ne pas favoriser une entreprise par rapport aux
autres, peut aors constituer un outil d’amélioration de la neutralité du point de vue de la
concurrence et, partant, un instrument de promotion de la concurrence.

Exemple#2 : Subventions et concurrence entre modes de transport®

Dans un pays donné, le secteur du transport ferroviaire fournit surtout des services de transport de
marchandises et subit la forte concurrence des autres modes de transport — en particulier du transport
routier et du transport par voie d’'eau. La part de marché de la société ferroviaire intégrée en place a
diminué au fil des ans tandis que le volume des subventions que lui accordent les pouvoirs publics a
augmenté. Les autorités chargées de la concurrence recommandent de diviser la société ferroviaire en
plusieurs entités concurrentes. Toutefois, la société ferroviaire répond qu'elle subit déja une forte
concurrence de la part des autres modes de transport et qu’il n’'y a, par conséquent, aucun avantage a
attendre de cette restructuration mais seulement des inconvénients. Cet argument est-il valable ?

Le probléme de cet argument est qu'il ne tient pas compte de I'impact négatif de I'acces aux
subventions accordées par les pouvoirs publics sur les incitations a I'efficacité dans le transport
ferroviaire. Il est vrai que la concurrence exercée par les autres modes de transport limite le prix que la
société ferroviaire peut fixer, mais la société ferroviaire en place sera faiblement incitée & améliorer sa
productivité et la qualité de ses services, ains qu’a étre plus sensible aux désirs de ses consommateurs
tant que les pouvoirs publics ne pourront s'engager a limiter les subventions gqu'ils accordent au
secteur.

L’introduction de la concurrence dans le transport ferroviaire permet aux pouvoirs publics d’instaurer
la concurrence pour |’ octroi des subventions — en stimulant ainsi |’ efficience et en réduisant autant que
possible le volume des subventions. La concurrence exercée par les autres modes de transport contribue
peu a stimuler laproductivité si le secteur ferroviaire est assuré d’ obtenir des subventions indéfiniment.

Suppression des contrdles des prix, de la production, de la gamme des biens et services pouvant
étre offerts, ou desformes d’ organisation d’ activité

*  Lesentreprises ne peuvent faire face ala concurrence de maniére efficace s elles n’ont pas
la liberté de faire baisser leurs prix. Dans certains secteurs, la promotion de la concurrence
consiste d’abord a éliminer les prix plancher auxquels par exemple ont été souvent soumis
les prix de nombreux produits agricoles. Comme autre exemple, nous pouvons citer le
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plafonnement, en vigueur durant de nombreuses années, du taux d’intérét que les banques
de dépéts dans de nombreux pays étaient en droit de verser sur les comptes courants.®

Dans d autres secteurs, les entreprises sont ou étaient soumises a des restrictions aux
services qu'elles étaient en droit de fournir — par exemple, pendant trés longtemps, plusieurs
pays ont limité les services pouvant étre fournis par le transport routier afin de maintenir un
certain trafic dans le secteur ferroviaire. Un petit nombre de pays continuent encore de
limiter le «retour a charge » pratiqué par les entreprises de transport routier, forcant aing
certains camions a retourner vers leur lieu de départ vides et réduisant véritablement la
concurrence pour les entreprises dans toutes les zones d’ ou leurs camions proviennent.

Dans d'autres secteurs encore, des réglementations existent qui limitent le mode
d’ organisation des entreprises. Dans certains pays, par exemple, les avocats doivent
S organiser en société en nom collectif et non en sociétés a responsabilité limitée. Il existe
également des pays ou les pharmacies doivent appartenir a un pharmacien dipldmé et ou des
limites strictes restreignent le nombre de pharmacies qu’'un pharmacien est en droit de
posséder. Ces redtrictions limitent le degré de concurrence que doivent affronter les
pharmacies efficientes intégrées dans les groupes de la grande distribution. (Les restrictions
a la présence des érangers dans le capital des sociétés, susceptibles de limiter la
concurrence de laméme maniére, ont été mentionnées ci-dessus).

Dans certains cas, les restrictions concernant les services pour lesquels les entreprises
peuvent étre en concurrence risquent de faciliter les phénomeénes de collusion autour des
autres services. Par exemple, en Italie, le gouvernement a libéraisé le prix auque les
stations-service pouvaient vendre leur essence tout en continuant a réglementer les heures
d’ ouverture, ainsi que la vente des autres produits et services que les stations-service
pouvaient proposer. Il en est résulté une concurrence tres faible au niveau du prix (les
propriétaires de stations-service craignant de déclencher une guerre des prix s'ils abaissaient
lesleurs). Il afallu attendre que le gouvernement libéralise les autres services fournis par les
stations-service pour qu’ apparaisse une concurrence plus réelle.

3.7 Promotion de la réactivité de la demande aux prix

La concurrence n’est efficace que s les acheteurs de biens et services sont disposes et préts
a rechercher la meilleure offre qualité-prix. A I'inverse, elle n’est pas trés efficace si les
consommateurs ne sont pas tres sensibles aux prix, autrement dit s'ils ne réduisent pas leur
budget ou S'ils ne changent pas de fournisseurs face a une hausse. Dans certains secteurs -
notamment ceux desservis auparavant par une entreprise en situation de monopole, les
consommateurs risquent d’ avoir peu d expérience dans leur liberté de choix et peuvent
avoir besoin d’ étre activement encouragés ala dével opper.

L’'inélasticité de la demande est notamment un probléme dans le secteur de la production
électrigue. De nombreux pays ont mis en place un marché de gros ou un marché au
comptant pour I’ éectricité. Toutefois, le cours au comptant est souvent trés volatile. Auss
la plupart des utilisateurs finaux n’achétent-ils pas I’ électricité directement sur le marché au
comptant et préférent se la procurer, avec une espéce d' assurance sous forme d’'un prix de
détail fixe qui n'évolue pas selon le prix de gros. Les producteurs d’ é ectricité doivent alors
faire face a une demande en gros qui est complétement insensible, ou presque, al’ évolution
du prix de gros sur le court terme. Cela accroit sensiblement les possibilités d’ exercice d'un
pouvoir de marché.
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Dans certains cas, |’ acheteur peut ne pas méme se soucier du prix payé — ce peut étre le cas
par exemple des services des administrations locales, lesquelles recoivent une part
substantielle de leurs revenus de |’ Etat. Dans ce cas, la promotion de la concurrence peut
passer par I'introduction de mesures garantissant que I’administration locale est incitée a
acheter avec le plus d' efficience possible.

Méme lorsque les utilisateurs finaux sont directement exposés au prix, ils peuvent étre peu
disposés a changer de fournisseur s'il leur faut assumer des codts de transfert. Les codts de
transfert constituent un probléme bien connu, par exemple, dans les télécommunications.
Les clients peuvent étre peu désireux de changer de fournisseur de services de
télécommunications local, si leur nouveau fournisseur leur demande aors de changer de
numéro de téléphone. De nombreux pays ont ainsi mis en ceuvre une forme de « portabilité
du numéro » permettant aux clients de garder leur numéro de téléphone lorsqu'’ils changent
de fournisseurs.

Des problémes similaires se posent également dans le secteur bancaire. Les colts élevés de
réorganisation de tous les paiements ou encaissements effectués directement a partir des
comptes existants dissuadent une partie de la clientdle des particuliers de changer de
bangue. De la méme maniére que dans |es tél écommunications, certains commentateurs ont
préconisé une forme de « portabilité du numéro de compte bancaire » afin de réduire les
co(ts de transfert d’ une banque al’ autre.

Dans certains cas, les colts de transfert peuvent résulter d'une décision prise par
I’entreprise. Par exemple, certaines entreprises utilisent & dessein des contrats, ou des
programmes de fidélité de maniére a retenir les clients. Les programmes de fidélisation,
notamment, sont une pratique a peu prés généralisee parmi les principales compagnies
aériennes (a services complets). On sest inquiété de savoir si ces programmes de
fidélisation ne risquaient pas de réduire la concurrence exercée par les petites compagnies.
La Communauté européenne est intervenue, a une occasion au moins, pour réduire les effets
des programmes de fidélisation proposés par |es compagnies aériennes.

Exemple #3 : Déréglementation du secteur du transport aérien™

Un pays a une compagnie aérienne en situation de monopole pour |es vols nationaux. Le gouvernement
décide de favoriser la concurrence sur le marché des lignes intérieures. |l propose pour ce faire de
supprimer les barrieres a I'entrée des compagnies nouvelles et étrangeres. Prévoyez-vous des
problémes que pourrait poser une telle approche ?

Dans cet exemple, I'élimination des barriéres a |’ entrée constitue une premiére étape importante de la
libéralisation, et pourrait bien avoir un impact immédiat sur les prix et services. Dans certains pays,
cette seule mesure pourrait suffire & atteindre un degré concurrentiel approprié. Toutefois, deux raisons
inclinent & penser que la compagnie en place conservera sa position dominante.

Premiérement, de nombreux clients préférent voyager avec une compagnie qui offre des services plus
fréguents (¢’ est-a-dire, avec des économies de « densité de parcours de ramassage »). Autrement dit, la
nouvelle compagnie doit pouvoir proposer d’entrée de jeu des horaires de vol fréquents avec une
couverture trés dense du réseau pour que la compagnie en place n’ait pas un avantage concurrentiel.

Deuxiémement, aspect plus important encore, la compagnie en place peut offrir un plus grand éventail
de destinations et ains proposer des programmes de fidélisation plus attrayants, ce qui réduit une
nouvelle fois I'intérét pour les compagnies nouvellement entrées sur le marché par rapport a la
compagnie en place.

11
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Il serait possible de compenser les avantages détenus par la compagnie en place par une intervention
réglementaire (par exemple, les autorités réglementaires pourraient forcer la compagnie en place a
autoriser |’ acces a ses programmes de fidélisation), maisil serait probablement plus facile de résoudre
ces problémes en procédant a des changements structurels, par exemple, par une séparation plus
poussée de la compagnie en place en entités concurrentes.

3.8 Rééquilibrage destarifs et élimination de toute subvention croisée

»  Dansde nombreux cas, les restrictions ala concurrence sont liées a I’ établissement de tarifs
supérieurs aux colts sous-jacents, souvent pour fournir d’ autres services a un prix inférieur
aux colts. Par exemple, de nombreux pays ont depuis toujours choisi de facturer les
services de télécommunication de longue distance et internationaux au-dessus du colt de
maniére & maintenir aussi bas que possible le colt des abonnements et des appels locaux.
Pour les services postaux et |’ éectricité, il est courant de faire payer des prix uniformes
dans toutes les régions géographiques, méme si les colits de prestation des services en zones
recul ées et/ou rurales sont beaucoup plus éevés qu’ en zones urbaines.

» L’existence de services, fournis a un prix inférieur au cot, financés par des subventions
croisées internes, est un obstacle majeur a la concurrence. La raison en est smple. Si la
concurrence était permise, les nouveaux entrants privilégieraient les activités a forte marge
(par exemple, les services de télécommunication de longue distance ou les services postaux
en zones urbaines) réduisant ainsi les marges et éiminant la source du financement
nécessaire au maintien des subventions croisées. En d'autres termes, permettre la
concurrence menace soit la viabilité financiére de I’ entreprise en place soit la poursuite de la
fourniture des services subventionnés. D’ un point de vue politique, la société en place et les
bénéficiaires de services non-commerciaux sont susceptibles de s opposer fortement aux
réformes orientées vers la concurrence.

* Lapromotion de la concurrence dans ces circonstances nécessite soit (a) un rééquilibrage
des tarifs de sorte que tous les services sont fournis a un prix suffisamment élevé pour au
moins couvrir leur colt margina soit (b) la mise en place d’un mécanisme distinct de
financement des services non-commerciaux. Ce mécanisme pourrait étre e financement de
services non-commerciaux par le budget de I’ Etat ou I’ établissement d’ un « impot » sur les
autres services, neutre du point de vue de la concurrence. Lorsgue la fourniture de services
concurrentiels nécessite d' avoir accés a un intrant essentiel (analysé a la section 5 ci-
dessous), cet « impdt » peut, en principe, étre intégré dans le prix de cet intrant essentidl. I
conviendrait dans|’idéal d’ assurer la transparence de I’'impét ou de la subvention croisée du
point de vue des utilisateurs finaux.

Exemple#4 : Service universel et concurrence™

Un pays se fixe pour objectif daccroitre la pénétration des services de télécommunications.
Actuellement, le prix d’abonnement a une ligne téléphonique intérieure est maintenu a un niveau treés
bas afin de promouvoir I’ utilisation du service. Le co(t du service de téléphone local facturé a un prix
inférieur aux prix de revient est financé par des subventions croisées provenant du service des appels
longue distance et internationaLix. Ces services sont actuellement fournis par une entreprise en situation
de monopole qui a toujours résisté a I'ouverture du marché a la concurrence au motif que celle-ci
compromettrait la réalisation des objectifs du service universel du pays. Y a-t-il moyen de promouvoir
ce service universel sans sacrifier la concurrence ?

12
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Ces deux objectifs sont conciliables grace notamment a une source de financement clairement définie
en vue de fournir des services de boucle locale a un prix inférieur au colt. Ces fonds pourraient étre
collectés, par exemple, au moyen d’'une taxe prélevée sur certains services de télécommunication —
éventuellement sur les services longue distance et internationaux (comme c’est le cas actuellement)
mais elle serait percue de maniére plus efficiente sur les services locaux pour les consommateurs
(lorsqu’ils peuvent étre identifiés) dont la demande en services téléphoniques est inélastique. Une
utilisation efficiente des fonds pourrait étre assurée en ciblant soigneusement les subventions et par le
recours a des appels d’ offres concurrentiels pour la fourniture du service dans les zones ou il est facturé
aun prix inférieur & son codt.

Une fois établi ce type de mécanisme de financement du service universel, la concurrence et le service
universel sont conciliables— et, de fait, on pourrait s attendre a ce que la concurrence favorise I’ objectif
de pénétration par un renforcement des incitations a I’ efficience productive et a la création de produits
et services innovants et attrayants.

4, Promotion de la concurrence sur les marchésou il pourrait exister un « dysfonctionnement
du marché »

14. Sur certains marchés, il n'est pas possible de s’ en remettre exclusivement a la concurrence, dans

le respect des lois-cadres, en vue de réaliser les objectifs énoncés dans la section 1. Sur ces marchés, une

forme d’intervention réglementaire supplémentaire est nécessaire.

15. L’intervention la plus appropriée différera d'un cas a I’autre, selon le marché et le probléme

spécifique auquel on fait face. Toutefois, en regle générale, cette intervention réglementaire supplémentaire
devrait, dans la mesure du possible, étre congue de maniére a faciliter et non a restreindre la concurrence.
Dans certains cas, il pourrait étre nécessaire de limiter la concurrence d’ une certaine maniere. Toutefois, la
limitation de la concurrence ne devrait pas étre plus forte que nécessaire en vue de réaliser I’ objectif donné
et devrait étre soumise a un examen périodique pour gu'il soit possible de la supprimer lorsque les
conditions du marché changent.

16. Par exemple, dans le cas de nombreux types de services professionnels, certains clients ne sont
pas en mesure d apprécier a I’avance la qualité des services gu'ils recevront. Aussi, en |’absence d’'une
intervention réglementaire, la concurrence entre fournisseurs risque-t-elle de faire baisser la quaité en
dessous du seuil d efficience. Cet argument est invoqué, par exemple, pour justifier la nécessité de limiter
I" accession a de nombreuses professions.

17. Dans certains cas, toutefois, il peut ére possible d'intervenir sans limiter la concurrence. Par
exemple, les pouvoirs publics peuvent chercher & agir en communiquant directement aux consommateurs
des informations sur la qualité des services fournis. A I’inverse, des mécanismes pourraient étre établis qui
permettraient de dédommager les consommateurs 16sés par la fourniture de services de piétre qualité (par
I'intermédiaire, par exemple, de garanties ou d assurances).

18. Lorsgue ces mécanismes ne sont pas matériellement possibles ou efficients, il pourrait étre
nécessaire d'introduire des normes de qualité minimales. L'application de ces normes se traduit
inévitablement par une limitation de la prestation des services dans la mesure ou seuls les professionnels
satisfaisant a certaines normes seraient alors autorisés a fournir leurs services. Toutefois, cette limitation de
I’ offre devrait étre directement liée a la nécessité d’ assurer un niveau minimal de qualité des services et ne
devrait pas étre supérieure a ce qui est nécessaire. Dans certains cas, lorsgue les critéres d’ entrée ont été
plus stricts que nécessaire en vue de fournir certains services, de nouvelles professions ont été créées avec
des critéres d’entrée moins stricts afin de stimuler la concurrence. Nous pouvons citer par exemple les

13



DAF/COMP/GF(2005)1

«licensed conveyors», assurant des services liés aux mutations immobiliéres, dans les professions
juridiques et les « infirmiers praticiens » dans les professions médicales.

19. Des principes similaires s appliquent, par exemple, ala réglementation de la sécurité ou alalutte
contre la pollution. Dans chague cas, e mécanisme de réglementation visant a contréler les effets nuisibles
devrait, dans la mesure du possible, étre compatible avec les mécanismes du marché. |l devrait autoriser et
inciter les entreprises a allouer les ressources et a chercher de nouveaux moyens pour satisfaire les normes
voulues de lamaniére la plus efficiente possible.

20. Les exemples ci-dessous illustrent ces principes de maniére plus approfondie. Le premier
exempleillustre une situation ou il pourrait étre nécessaire de restreindre un tant soit peu la concurrence en
vue d' atteindre un objectif donné. Le deuxiéme exemple illustre comment des interventions réglementaires
supplémentaires peuvent puissamment influer sur le degré de concurrence dans un marché donné.

Exemple#5 : Réglementation des taxis™

Une ville ne dispose actuellement d’ aucune réglementation de I’ activité des taxis. D’ ou une pléthore de
taxis en activité — motorisés et a pédale. Il est toutefois préoccupant de constater que ces taxis font
payer les touristes trop cher (lesquels ne connaissent pas les itinéraires, les distances ou les tarifs
appropriés), que les chauffeurs peuvent se disputer violemment d’éventuels clients et que les véhicules
eux-mémes sont mal entretenus, avec un taux d’accidents inacceptable. Les pouvoirs publics ont
proposé de mettre en place un régime de licences qui limitera sensiblement le nombre de taxis autorisés
a étre en service. L’ autorité de réglementation est priée de se prononcer sur cette proposition. Vous y
opposerez-vous au motif qu’ elle constitue une restriction manifeste ala concurrence ?

Il est vrai que I'application de cette proposition limitera la concurrence. Toutefois, nous risquons
également d’avoir affaire ici a un « dysfonctionnement du marché » dans la mesure ou les utilisateurs
de taxis (en particulier ceux qui ne sont pas originaires de la ville) ne sont pas au courant des tarifs
appropriés ni méme capables d’ évaluer les colts d’entretien de leur taxi avant de se lancer. Comment
conviendrait-il de s attaquer a ce dysfonctionnement du marché ? Une approche possible consisterait a
sensibiliser les utilisateurs de taxis & la nécessité de faire jouer la concurrence avant d’accepter une
course. Toutefois, cette approche risguerait d' étre inapplicable, notamment dans les emplacements
(comme ala sortie des grands aéroports) ou faire la queue n’' est efficace que s les clients montent dans
le taxi situé en téte defile. Il pourrait alors étre nécessaire de subordonner I’ activité des taxis a l’ octroi
d’une licence, d'imposer des compteurs normalisés et de veiller a la stricte application du réglement
qui veut que les taxis empruntent I'itinéraire le plus court. Méme dans ce cas, toutefois, le nombre de
licences accordées ne doit pas étre limité. La possibilité pour les chauffeurs d’entrer et de sortir
librement du marché éliminera les phénomenes de rente de situation et déterminera le nombre de taxis
disponibles a toute heure de la journée. Les tarifs pratiqués par les chauffeurs devraient étre
soigneusement fixés pour assurer que le nombre de taxis en activité n'est ni excessif ni insuffisant
durant les heures creuses aussi bien que durant les heures de pointe.

Cela étant toutefois, les habitants de la ville qui connaissent bien les itinéraires, les distances et les
tarifs et qui sont capables de faire jouer la concurrence peuvent ne pas avoir besoin de cette protection.
Il pourrait étre par conséguent fondé de mettre en place un systéme régissant |’ activité des taxis a deux
niveaux avec un niveau fortement réglementé ou les taxis seraient autorisés a desservir les lieux surtout
fréguentés par les nouveaux arrivés dans la ville (les aéroports et les grands hotels, par exemple) et un
deuxiéme niveau, pour une grande part non réglementé, ol les taxis seraient ala disposition de tous les
autres clients sur demande. Un systéme a deux niveaux de ce type fonctionne a Londres.
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Exemple #6 : Réglementation du secteur bancaire™

Un pays i’ a jamais ouvert son secteur bancaire & la concurrence. Au lieu de quoi, une banque d’ Etat en
situation de monopole y opére dans le cadre de limites strictes soumettant a un plancher le taux
d’intérét qu’ elle peut verser sur les comptes de dépot et plafonnant le taux qu’ elle peut percevoir sur les
préts qu'elle accorde. Estimant qu'il s'agit d’ un secteur potentiellement concurrentiel, les pouvoirs
publics décident de libéraliser |'accés au secteur bancaire tout en supprimant la réglementation a
laguelle la Banque d’ Etat était jusqu’ alors soumise. L’ autorité de réglementation doit-elle appuyer cette
proposition ?

Lalibéralisation de I’ entrée sur le marché bancaire et 1a suppression des restrictions sont louables mais
elles ne suffisent pas en soi a assurer une concurrence efficace. En I'absence de toute autre
intervention, les consommateurs sont susceptibles en effet de se retrouver dans une situation moins
favorable qu’auparavant. La raison en est que les consommateurs ont souvent du mal a évauer le
risque prudentiel pris par une banque. Le cas échéant, la concurrence entre les banques les poussera a
augmenter le risque qu’elles courent jusqu’a un niveau de risque de faillite beaucoup trop élevé. Afin
de ne pas étre exposés a une telle situation, les consommateurs peuvent estimer qu’ils sont mieux lotis
en demeurant clients de la banque d’ Etat dans la mesure ou elle bénéficie d’ une garantie explicite ou
implicite de la part des pouvoirs publics. 1l est alors a I’ évidence peu probable que cette situation
favorise I’émergence d'une concurrence efficace entre les banques. Avec la suppression de la
réglementation sur le taux d’intérét créditeur, les consommateurs sont susceptibles d’étre moins bien
lotis qu’ auparavant en étant moins bien rémunérés sur leurs comptes de dépdts et en payant des intéréts
plus éleveés pour leurs emprunts.

Il peut étre possible de sensibiliser les consommateurs a la nécessité d’ évaluer les risgues assumés par
la banque qu'ils choisissent. Une légidlation obligeant les banques a révéler leur risque de crédit
faciliterait un examen comparatif. Toutefois, la banque d’ Etat détiendra un avantage concurrentiel aussi
longtemps qu'elle bénéficiera d'une garantie implicite des pouvoirs publics. La privatisation
éliminerait cet avantage mais, lorsgu’ elle n’ est pas politiquement possible, la seule solution consisterait
acréer un régime d’ assurance des dépdts qui élimine le risgue de perte de dépdts encouru par toutes les
bangues concurrentes. Ce régime devrait naturellement s appuyer sur un systéme de réglementation
prudentielle et de surveillance des banques concurrentes. Dans ce cas, I'infrastructure réglementaire
(sous la formes d’une réglementation prudentielle des banques) est nécessaire pour maintenir la
concurrence entre les banques.

5. Appel d’ offres concurrentielles ou concurrence pour le marché

21. Il a été signalé ci-dessus qu'il n’est pas possible de s en remettre & la concurrence pour atteindre
les objectifs des pouvoirs publics sur les marchés ou la seule issue viable sur le long terme est |a présence
d'une seule entreprise. C'est le cas, par exemple, lorsque la demande totale du marché peut étre satisfaite
par une seule entreprise a un prix moindre que lorsgu’il y a deux entreprises ou plus. On appelle ces
marchés « monopoles naturels ». Presque tous les secteurs des services aux collectivités comportent des
éléments importants de monopole naturel .

22. Dans la plupart des pays, les services aux collectivités comme [I'électricité, les
télécommunications et les services relatifs a |’ eau sont depuis de nombreuses années fournis par une seule
entreprise en situation de monopole dans chaque région. Cette entreprise était parfois explicitement
réglementée par une autorité indépendante mais elle était souvent une entreprise publigue et soumise a une
réglementation implicite. La prochaine section examinera comment la concurrence a éé au cours des
derniéres années favorisée au sein des composantes concurrentielles de ces secteurs. Dans la présente
section, nous examinerons les exemples ou la concurrence pour le marché a été mise a profit comme une
solution de remplacement ala réglementation d' une entreprise intégrée.
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23. Supposons donc que les pouvoirs publics aient décidé que certains services seront fournis par une
entreprise intégrée en situation de monopole naturel. Dans ce cas, les pouvoirs publics ne peuvent pas
compter sur une concurrence classique dans le marché en vue de réaliser les objectifs de la section 1. Au
lieu de cela, les pouvoirs publics ont aors le choix entre, d’une part, le recours a la réglementation et,
d’ autre part, un type de concurrence pour le marché sous laforme d’ appels d’ offres concurrentiels.

24, En cas dappels d offres concurrentiels, les pouvoirs publics spécifient les services qu'ils
souhaiteraient voir fournis (notamment leur qualité, leur variété, etc.), ains que toute autre obligation
(comme les obligations d' investissement) et invitent les entreprises intéressées a faire des offres — soit sous
la forme d'un montant que le soumissionnaire est disposé a payer (ou a accepter) en vue d assurer les
services en question au prix spécifié soit, al’inverse, sous la forme du prix que le soumissionnaire ferait
payer en échange de la fourniture du service éant donné le montant de la subvention accordée par les
pouvoirs publics.

25. Les appels d'offres concurrentiels sont une pratique généralisée dans de nombreux pays, en
particulier pour les services incombant traditionnellement aux pouvoirs publics locaux — comme les
services de traitement des déchets solides, les services ambulanciers, les services de protection contre les
incendies ou les trains de banlieue. Dans certains pays, la délégation de certains services des collectivités
locales doit obligatoirement faire |’ objet d’ un appel d offres concurrentiel.

26. L’ efficacité des appels d' offres concurrentiels pour la réalisation des objectifs décrits ci-dessus
dépend en partie, bien entendu, de la place que le processus d’ appel d’ offres donne a la concurrence. De
nombreux pouvoirs publics prévoient des réglements explicites régissant les passations de marchés afin
d optimiser le degré de concurrence du processus d appel d' offres pour les services.

27. Il est possible de favoriser le degré de concurrence pour le marché en accordant une minutieuse
attention aux facteurs analysés ci-dessus a la section 3 — comme la réduction la plus forte possible des
barrieres a I’ entrée, ainsi que la garantie d'une structure sectorielle concurrentielle et d’ une neutralité du
point de vue de la concurrence entre les entreprises d’ Etat et les entreprises privées. Les barriéres al’ entrée
peuvent ére réduites notamment en assurant une durée suffissmment longue de la concession pour
recouvrer le colt de tout investissement non récupérable devant étre effectué par |e soumissionnaire retenu.
A I’inverse, les pouvoirs publics pourraient conserver la propriété de tous les biens & longue durée de vie
requis et les donner a bail au soumissionnaire retenu selon des conditions financiéres prédéterminées.

28. Les appels d' offres concurrentiels peuvent poser des problémes lorsque I’ adjudicataire en place
acquiert un avantage concurrentiel sur les autres concurrents au moment ou la concession doit étre
renouvelée. Cet avantage peut résulter notamment d'informations d'initié, par exemple, sur la qualité de
tous les facteurs de production impliqués, ains que sur les besoins probables de maintenance future et leur
colt. L’ adjudicataire a pu également s assurer par contrat la disponibilité d'intrants difficiles a se procurer
comme par exemple le personnel ayant acquis des compétences nécessaires a la prestation du service en
guestion. L’existence d'un avantage concurrentiel détenu par I'adjudicataire peut dissuader les autres
concurrents de proposer une offre. Les pouvoirs publics peuvent aors promouvoir la concurrence en
avisant au moyen par exemple d’'assurer qu' une partie de la main d’ oauvre existante est reprise par le
nouvel adjudicataire et en conservant un groupe d’entreprises fournissant des services similaires dans le
cadre des concessions voisines.

29. Les appels d offres concurrentiels n’@iminent pas le besoin de réglementation. De fait, ils
incitent trés fortement I'adjudicataire a réduire les dépenses au minimum. Cette incitation doit étre
contrebalancée par une forte incitation réglementaire au maintien de la qualité des services et de toute
infrastructure dont la durée de vie dépasse la durée de la concession.
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30. Les appels d' offres concurrentiels posent des problemes trés difficiles lorsque la décision prise
par |’ adjudicataire de cesser de fournir les services impose des colts éevés aux pouvoirs publics ou aux
consommateurs. Ces colts peuvent étre occasionnés par I'interruption du service ou par la nécessité de
relancer la procédure d' appel d’ offres. Lorsque les colts sont élevés, les pouvoirs publics sont confrontés a
un probléme d’ « extorsion » ex post, |’ adjudicataire pouvant chercher a renégocier apres coup les termes et
les conditions de la concession. Les soumissionnaires, qui prévoiront cette éventualité, pourront faire
preuve d'un excés doptimisme. Dans le cas des appels d'offres concurrentiels pour les services
ferroviaires britanniques, hombre des adjudicataires sont par la suite devenus insolvables. Les pouvoirs
publics se sont finalement résignés a accroitre sensiblement les subventions qu’ils leur versaient.

31. Plus la durée de la concession est longue, plusil est difficile de prévoir I’ évolution du colt de la
prestation des services par le concessionnaire. S celui-ci est tenu de pratiquer un prix fixe, le risque qu’il
encourra sera proportionnel a la durée de la concession. Pour les concessions plus longues, il est possible
de réduire le risque en autorisant des procédures automatiques de révision du prix de la concession. Pour
les concessions de trés longues durées, les techniques d’ gjustement du prix peuvent elles-mémes devoir
étre modifiées par une instance d’ arbitrage neutre. De fait, plus la période de la concession est longue, plus
I"appel d’ offres ressembl e a une réglementation classique.

32. En résumé, a I'instar des autres formes de réglementation, la réussite des appels d offres
concurrentiels dépend de I’ existence d'ingtitutions réglementaires efficaces qui peuvent mettre en oauvre
les incitations nécessaires pour promouvoir la concurrence lors du processus de la concession, afin
d’ assurer que les obligations auxquelles le concessionnaire doit satisfaire font I’ objet d'un suivi ex post et
de garantir une transition réussie au moment du renouvellement de la concession.

Exemple#7 : Services ferroviaires non-commer ciaux™

Un pays souhaite réduire les subventions accordées pour financer la fourniture de certains services non-
commerciaux de transport de passagers dans une région reculée. Ces services sont actuellement fournis
par la compagnie ferroviaire intégrée en place, qui est en situation de monopole et est fortement
subventionnée. L’ écartement des voies dans cette zone reculée ne correspond pas a la norme. Les
pouvoirs publics proposent d' organiser une procédure d'appel d’offres concurrentiel pour les services
ferroviaires de cette région. IIsinvitent les soumissionnaires afaire des offres en vue de I’ aide requise a
la fourniture de services de transport ferroviaire d’'un certain niveau dans cette région pendant un an.
Durant la premiére année, la seule offre recue est celle de la société ferroviaire en place. L' année
suivante, |’ autorité de la concurrence est invitée a donner son avis sur la facon d’améliorer le degré de
la concurrence lors du processus de soumission.

La décision de mettre a profit la concurrence pour le marché afin de réduire le codt le plus possible et
d’améliorer la productivité de ces services est louable. Toutefois, avec une telle approche des pouvoirs
publics, le degré de concurrence risquera de ne pas étre approprié lors du processus de soumission.
Celui-ci comporte plusieurs caractéristiques susceptibles de dissuader les soumissionnaires potentiels
de se mettre sur lesrangs :

Premierement, la société en place, qui fournit déja ces services, posséde un gros avantage comparatif
par rapport aux autres entreprises du fait des informations qu’ elle détient concernant les colts réels de
la prestation de ces services. Cela peut dissuader les autres entreprises de soumissionner contre la
société en place. Deuxiémement, rien dans le processus de soumission n’interdit la société en place de
profiter de subventions croisées de la part de ses autres services en sSituation de monopole.
Troisiemement, la largeur des voies dans cette région ne correspondant pas a la norme, tous les
investissements effectués par un nouveau venu en matériel roulant ou locomotives seraient en partie
irrécupérables. La courte durée de |a concession exclut toute chance de les recouvrer.

Il existe différentes maniéres d’améliorer le processus d' appel d’ offres. Premierement, et avant tout, le
cercle des soumissionnaires potentiels pourrait s'étendre aux sociétés de transport non ferroviaires. Les
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compagnies d’'autocars notamment pourraient étre en mesure d'assurer un service conforme aux
objectifs des pouvoirs publics. Deuxiémement, on pourrait remédier a la nécessité d'effectuer des
investissements irrécupérables en donnant a bail le matériel roulant et les locomotives nécessaires au
soumissionnaire retenu. De méme, la période de concession devrait probablement étre étendue pour
permettre au concessionnaire de recouvrer tout autre codt irrécupérable. Enfin, il pourrait étre envisagé
d’empécher la société en place de participer au processus de soumission afin d’éliminer tout risque de
subvention croisée.

Exemple #8 : Concurrence dans les services d’ autocar s locaux™

Des pouvoirs publics envisagent une refonte des services d’autocars locaux. Ceux-ci sont actuellement
assurés par une entreprise d’ Etat mais les pouvoirs publics estiment que la fourniture de services
d’autocars offre peu d’'économies d'échelle, voire aucune, et décident alors d ouvrir le marché a la
concurrence. Les pouvairs publics ont d’abord envisagé la concurrence pour le marché sous la forme
d’ appels d' offres concurrentiels mais ont toutefois reconnu que cette approche les obligeait a assumer
un réle de réglementation continue pour déterminer les services qui seront fournis, ains que leur
niveau de qualité. Aussi ont-ils préféré proposer la concurrence classique sur le marché. Les pouvoirs
publics font valoir que cette concurrence assurera la fourniture des services attendus par les utilisateurs
avec un degré élevé d'efficience et d’'innovation. L’autorité de la concurrence devrait-elle soutenir
I’ approche proposéeici ?

Malheureusement, la réponse est probablement négative. Dans le cas des services d’autocars locaux
(contrairement, par exemple, aux services d’ autocars de longue distance), les passagers n’ achetent pas
leurs hillets a I’avance ce qui les obligerait a voyager avec une compagnie donnée a une date et une
heure précises. Au lieu de quoi, ils attendent simplement le premier autocar qui passe. Ainsi, chague
fois qu'elle investit dans un service a horaires fixes (par exemple en annoncant les horaires a |’ avance
et en les affichant aux arréts), une compagnie d’'autocar locale court le risque de voir une société
concurrente « s’ emparer » de ses passagers qui attendent en faisant simplement arréter ses autocars
juste avant les horaires annoncés. La société qui aura investi dans des horaires de desserte fixes est
alors désavantagée. En outre, les autocars appartenant a des sociétés concurrentes sont incités a « faire
la course » jusqu'au prochain arrét afin d'étre les premiers a ramasser les passagers qui attendent.
Toutefois, les clients sont moins susceptibles de voyager par autocar en I’ absence d’ horaires fixes.

Il est possible d'éliminer ces problémes par I’ organisation d’appels d’ offres lors de I’ attribution du
droit d'exploitation de certains itinéraires. Il est vrai que les pouvoirs publics doivent spécifier les
itinéraires, les tarifs et les normes de qualité minimales et devront velller au respect de ces
spécifications. Toutefois, les colits correspondants I’ emportent, en définitive, sur les inconvénients
découlant de la concurrence classique sur le marché. En outre, plusieurs autres conditions pourraient
étre imposées lors du processus de soumission en vue de favoriser |’interopérabilité de I’ ensemble du
réseau desservi par les autocars (par exemple, assurer I’ offre de billets de correspondance, garantir
certaines connexions, etc.).

6. Acces aux infrastructures essentielles

33. Dans la section précédente, nous avons examiné comment il est possible d'introduire dans
certains secteurs une forme de concurrence lors de I’ attribution du droit de fournir un certain service tout
en maintenant une entreprise intégrée en situation de monopole. Toutefois, cette approche est tout
simplement impraticable pour la plupart des nombreux services publics traditionnels. Dans la majorité des
pays, les pouvoirs publics ont toujours préféré s en remettre d’ abord a la réglementation d’ une entreprise
intégrée (entreprise d’ Etat en général) en vue de réaliser les objectifs énoncés ci-dessus.
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34. Toutefois, un examen plus attentif de la question révéle que, dans presque tous les secteurs
traditionnels de services aux collectivités, certaines composantes sont en mesure de faire face a la
concurrence aors que d' autres sont en situation de monopole naturel. Le plus important progrés accompli
en matiére de réglementation au cours des vingt derniéres années a peut-étre été la prise de conscience que
la promotion de la concurrence au sein des composantes concurrentielles d' un secteur donné améliorerait
de maniére générale la réalisation des objectifs énoncés ci-dessus.

35. La promotion de la concurrence au sein des composantes concurrentielles des services aux
collectivités nécessite notamment que la réglementation donne plus d’importance aux prix et a la quaité
des intrants essentiels (également appelés « services d' acces ») qu’aux prix et ala qualité au niveau des
utilisateurs finaux. L’ intervention des pouvoirs publics dans les segments concurrentiels de ces services
peut aors se limiter aux types d’intervention énonceés ci-dessus a la section 3 (a savoir, la réduction des
barrieres al’ entrée, la promotion d’ une structure concurrentielle, la garantie de la neutralité du point de vue
de la concurrence, la réduction au minimum des co(ts de transfert, etc.).

36. Comme signalé ci-dessus, la réglementation de I’ accés aux infrastructures essentielles a pour
premier avantage de permettre aux pouvoirs publics de recourir d' abord a la concurrence en vue de réaliser
les objectifs énoncés ci-dessus et de réduire ains le champ de la réglementation. Elle offre en outre un
autre avantage, a savoir la possibilité aux entreprises en place de proposer une gamme étendue de services
sans discontinuité.*’

37. Donner accés aux infrastructures essentielles comporte plusieurs inconvénients majeurs: (a)
I’ autorité de la concurrence chargée de garantir I’ efficience des prix et la qualité de I’ acces peut avoir a
plusieurs égards une mission plus difficile & assurer que celle incombant au régulateur chargé de garantir
I’ efficience des prix et la qualité des services intégrés au niveau des utilisateurs finaux ; et (b) la fourniture
conjointe de I'intrant essentiel et du service concurrentiel par la méme entreprise risque de réduire
certaines économies de gamme.

38. Cette section examine le cas ou le propriétaire de I'infrastructure essentielle est également
autorisé a fournir les services concurrentiels. (Le cas de la séparation verticale est analysé dans la section
suivante). L’ entreprise en place est aors en mesure de restreindre I’ augmentation de |a concurrence dans le
segment concurrentiel en augmentant le prix ou en abaissant la qualité de I’ acces aux intrants essentiels.
L'entreprise en place peut également étre incitée a profiter de sa position pour restreindre le
développement de la concurrence selon la nature de la réglementation alaquelle elle est soumise. Ainsi, les
pouvoirs publics doivent établir un mécanisme assurant un accés efficient et non discriminatoire aux
infrastructures essentielles fournies par I entreprise en place pour que la concurrence se développe au sein
des composantes concurrentielles des secteurs concernés.

39. La question de I’accés aux infrastructures essentielles est en grande partie un probleme de
réglementation — autrement dit, il s'agit d’abord de garantir que les services requis sont assurés, a un prix
et aun degré de qualité efficients, parallélement a des innovations et investissements continus au niveau de
I"infrastructure. Toutefois, I'angle d'approche de la réglementation de I'accés influe également de
différentes maniéres sur le degré de concurrence dans les segments concurrentiels. Nous examinerons ces
aspects du probleme de la réglementation de |’ acces.

40. En premier lieu, le montant et la structure des droits d’ accés devraient étre les mémes pour toutes
les entreprises rivales dans les segments concurrentiels si |’ on souhaite que se développe une concurrence
efficiente. Lorsgue le propriétaire des infrastructures essentielles est également en situation de concurrence
dans le segment concurrentiel, il conviendrait notamment que les droits d' acces versés par les entreprises
concurrentes soient les mémes que ceux que « se verse » le propriétaire de I’ infrastructure essentielle. Il est
possible de calculer le montant que se verse le propriétaire de I'infrastructure essentielle: c'est le prix en
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aval, ou prix al'utilisation finale, moins le colt marginal du segment concurrentiel. De nombreux pays
utilisent différents types de tests par imputations ou « effets de ciseau » dont I’ objectif, de fait, est
d assurer que les droits d’ acces ne dépassent pas le prix pour I’ utilisateur final moins le colt marginal du
segment concurrentiel. Ce prix est également nommé « principe de tarification efficace des composants ».

41. La question de la structure des droits d’'accés est tout aussi importante gue leurs montants.
Lorsque les utilisateurs finaux sont différenciés, |’ entreprise en place peut étre en mesure de pratiquer une
discrimination par les prix de maniére a répartir les utilisateurs finaux en différents groupes dont chacun
paie un prix distinct. Cette différentiation peut étre efficiente et nécessaire s I’on souhaite recouvrer
pleinement les codts fixes de I’ infrastructure essentielle. Cette discrimination par les prix devrait également
étre prise en compte dans les prix d’ acces — autrement, si I’on fixe les frais d’accés a un niveau moyen, la
concurrence aura pour effet de faire baisser les prix acquittés par les utilisateurs finaux qui payaient plus
gue la mcl)g/enne et ains d' empécher la société en place de pratiquer une discrimination par les prix
efficiente.

42. Pour déterminer le degré de concurrence, la qualité et la ponctualité relatives du service sont tout
auss importantes que le prix (relatif) demandé aux entreprises concurrentes. L’ entreprise en place pourrait
en effet diminuer la qualité ou la ponctualité du service qu’ elle fournit de maniére & maintenir |’ avantage
comparatif détenu par sa propre entreprise en aval.

43. Si sa capacité est limitée, I'infrastructure essentielle peut étre dans I'impossibilité technique
d’ assurer plus longtemps les services a partir d’ un certain niveau. L’ efficacité économique exige alors que
les entreprises en aval soient soumises a un rationnement efficient de cette capacité limitée. Comme
d habitude, le moyen le plus efficace de rationner cette capacité est d’agir sur les prix du marché. Cette
approche peut toutefois soulever un probléme. Si I’ autorité de la concurrence ne connait pas précisement la
capacité de I'infrastructure essentielle, |’ entreprise en place peut chercher alalimiter afin de restreindre la
quantité de services aladisposition de ses concurrents et/ou éever le prix du marché.

44, En résumé, lorsqu’il fournit également des services dans le segment concurrentiel (et lorsque
certaines conditions sont réunies), le propriétaire de I’infrastructure essentielle a la capacité de restreindre
le développement de la concurrence et y aintérét. Dans ce cas, le développement de la concurrence dépend
fortement des incitations et de |’ efficacité de I’ autorité de la concurrence a fixer des prix efficients, a
garantir laqualité, ains qu’aveiller au respect d' un accés non discriminatoire al’ infrastructure essentielle.

45, Dans la plupart des pays, les restrictions prévues par le droit de la concurrence a I’abus de
position dominante devraient garantir une forme d’ accés aux infrastructures essentielles (dans la mesure ou
I'incapacité a assurer |’ acces a un intrant essentiel a des conditions acceptables apparaitrait normalement
comme un abus de position dominante). Dans la pratique, il n’est pas courant de s en remettre aux seules
dispositions du droit de la concurrence pour assurer un acces efficace et en temps voulu aux infrastructures
essentielles car la mgjeure partie des dispositions du droit de la concurrence ne peuvent en effet ére
appliquées qu’en cas de non-respect et les procédures destinées a faire respecter laloi sont en générd trop
lentes et contraignantes pour assurer |’ acces en temps voulu. Aussi est-ce souvent lalégidation du secteur
concerné qui rend obligatoire la possibilité d’ acces aux services en question. L’Australie a un régime de
droit général a |’acces, prévu dans sa légidation (dans le cadre du droit de la concurrence) assurant un
acces efficient et en temps voulu a toutes les infrastructures spécifiquement concernées par ce régime.
Toutefois, des intrants essentiels peuvent ne pas ére spécifiquement mentionnés dans la législation
sectorielle et les entreprises nouvellement entrées sur le marché doivent alors s en remettre a I’ application
du droit de la concurrence pour y accéder. Il incombe en général al’ autorité de la concurrence de garantir
I’ accés a ces intrants.
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Exemple#9: Rendreobligatoire!’accés al’itinérance™

Un pays a garanti un acces libre au secteur de la téléphonie mobile durant de nombreuses années.
Toutefois, un trés petit nombre de réseaux se sont constitués. De fait, seuls deux réseaux couvrent
I’ensemble du territoire national. 1l existe également un troisiéme réseau desservant les grandes villes
(ot vivent 90 pour cent de la population du pays) qui n’apparait pas comme une option viable aLx yeux
de nombreux consommateurs qui donnent, semble-t-il, une nette préférence aux réseaux dont la
couverture est tres étendue. Durant de nombreuses années, les parts de marché de ces sociétés n' ont pas
vraiment évolué, le plus grand réseau oscillant autour des 60 pour cent du marché, le deuxiéme
comptant pour 32 pour cent et le plus petit 8 pour cent. Intense par le passé, la concurrence par les prix
dans le secteur de la téléphonie mobile s'est & présent calmée et les prix se sont & peu prés stabilises,
voire ont méme légerement augmenté en termes réels. Les pouvoirs publics du pays craignent une
absence de concurrence réelle dans le secteur de la téléphonie mobile et consultent |’ autorité de la
concurrence sur |’ action qui pourrait ére menée. Que devrait-elle recommander ?

Le modele économique des réseaux de téléphonie mobile est tel que plusieurs réseaux financieérement
viables peuvent probablement se partager le marché dans les régions trés peuplées. Le probléme est
gu’une société de téléphonie mobile devra, pour étre concurrentielle en zones urbaines, également
étendre son réseau aux zones recul ées tant que les consommateurs donneront la préférence aux sociétés
proposant une vaste couverture géographique. Autrement dit, les colts d’ extension du réseau aux zones
reculées du pays réduisent le degré de concurrence en zones urbaines. Ainsi, la réglementation des
autorisations d’'acceés de nouveaux opérateurs aux réseaux existants en zones rurales peut augmenter
sensiblement la concurrence en zones urbaines. Une maniére d’ accroitre la concurrence dans ce secteur
consisterait a obliger les réseaux existants a fournir des services d'itinérance aux nouveaux réseaux
dans les zones recul ées du pays moyennant la perception d’ un tarif d’ acceés.

Exemple#10 : Accés aux services Internet

Une compagnie de tél écommunication en place a une filiale qui fournit des services d'accés a Internet
en concurrence avec d’autres fournisseurs indépendants. L’ autorité de la concurrence est appelée a
définir les conditions de I’ acces des fournisseurs de service Internet au réseau de télécommunications
en place. Elle chiffre les colits de prestation du service d' acces a quelque 10 millions de dollars, avec
une demande approximative prévue de 10 millions d' heures d' acces, et fixe alors un tarif horaire d’un
dollar. Toutefois, le fournisseur d’ acces en place décide alors d’introduire un nouveau tarif facturé a ses
abonnés pour ses services d'acces a Internet : 50 dollars par mois pour un acces illimité. Cette offre
s avere rapidement étre un trés grand succes notamment auprés des plus gros utilisateurs. Les
fournisseurs d'accés concurrents se plaignent auprés de |’autorité de la concurrence que cette
tarification les empéche d’ étre concurrentiels. La compagnie en place signale que I’ utilisation moyenne
par internaute est de 50 heures par mois et que ses rivales devraient alors étre en mesure de faire face a
la concurrence avec ce tarif.

L’utilisation moyenne par internaute est certes de 50 heures par mois, mais les différents clients
rechercheront différents niveaux d'utilisation d’'Internet et ne privilégieront pas le méme type de
tarification. Un prix forfaitaire est plus attrayant pour les gros utilisateurs alors qu’ une tarification ala
durée conviendra davantage aux petits utilisateurs. Avec une tarification forfaitaire, I’ entreprise en
place peut attirer les gros utilisateurs (qui peuvent également étre les plus rentables) et laisser ainsi ses
concurrents se contenter des utilisateurs qui consomment le moins.

Pour résoudre ce probléme, il faut garantir que toute différentiation dans le tarif facturé a I’ abonné soit
également prise en compte dans les redevances d’ acces facturées aux concurrents. Si elle offre un tarif
forfaitaire a ses abonnés, la compagnie en place doit proposer une redevance forfaitaire correspondante
a ses concurrents pour leur permettre de proposer un tarif compétitif a leurs propres abonnés avec la
méme structure.
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7. Séparation verticale

46. La précédente section a analyse comment le propriétaire dune infrastructure essentielle
fournissant par ailleurs des services concurrentiels est incité a controler le prix et la qualité de I’accés a
cette infrastructure pour contenir le développement de la concurrence en aval. L’ autorité de la concurrence
s efforcera bien entendu de limiter cette pratique mais |’ entreprise en place aura toujours intérét a trouver
de nouveaux moyens pour restreindre la qualité, réduire la ponctualité et élever les prix des services
d acces. L’autorité de la concurrence doit S acquitter d’une mission difficile, a savoir assurer une
surveillance constante des actions de I’ entreprise réglementée, et il est peu probable qu’ elle soit en mesure
de juguler parfaitement ce genre de pratiques.

47. Plutét que d'essayer de surveiller les activités de I'entreprise réglementée, I’autorité de la
concurrence pourrait accroitre le degré de concurrence en limitant toute incitation de I’entreprise
réglementée a restreindre la concurrence, et ce, par une réforme du régime de propriété de I’ infrastructure
essentielle.

48. Par exemple, toutes les entreprises concurrentes en aval pourraient conclure des accords de
détention conjointe de I'infrastructure essentielle. 1l est fréguent par exemple que plusieurs compagnies
aériennes soient les copropriétaires d'un aéroport (ou, du moins, qu'elles y possédent en commun les
services de coordination des créneaux horaires). De méme, un groupe de grands consommateurs de gaz
peut décider de se partager la propriété d'un gazoduc, etc. Dans ce contexte concurrentiel, la premiéere
mesure a prendre est d’ assurer que cette propriété commune ne devienne pas un mécanisme de collusion en
aval et que tout nouveau membre puisse étre admis au « club » a sa demande.

49, Une autre possibilité, parfois plus smple, consiste a empécher le propriétaire de I’infrastructure
essentielle de proposer ses services dans le segment concurrentiel. En Australie, par exemple, les
compagnies aériennes ne peuvent posséder plus de 5 pour cent d'un aéroport. De méme, dans de hombreux
pays, le secteur de la production éectrique a été totalement séparé des réseaux de transport et de
distribution de I’ éectricité.

50. Ce type de séparation a pour principal avantage d'Oter tout intérét pour le propriétaire de
I"infrastructure essentielle d’ en refuser I’accés a ses concurrents. Elle facilite alors la réglementation et
devrait conduire a un plus haut degré de concurrence en aval.

51. Son principal inconvénient est gu’ elle entraine la perte d’ économies de gamme procurées par la
fourniture conjointe des infrastructures essentielles et des segments concurrentiels. Ces colts comprennent,
par exemple, les colts de coordination des investissements entre |'infrastructure essentielle et le segment
concurrentiel, les colts de surveillance des entreprises en aval pour assurer qu’elles ne détériorent pas
I'infrastructure essentielle, les colts de maintien de la qualité et des investissements voulus dans les
infrastructures essentielles (par opposition aux colts de maintien de la qualité et des investissements
voulus au niveau des utilisateurs finaux profitant de I'infrastructure), et les colts résultant d une
tarification inefficiente de I’ acces.

52. Il ne sera pas toujours efficient d empécher le propriétaire de I’infrastructure de fournir ses
propres services concurrentiels. Le caractére approprié ou non de la séparation verticale (ainsi que saforme
la plus adéquate) dépendra d’ un examen au cas par cas. Toutefois, la séparation verticale dans un certain
nombre de secteurs aboutit, semble-t-il, & une hausse sensible de la concurrence, laguelle hausse fait plus
gue compenser les éventuelles pertes d’ économies de gamme. En particulier, la séparation verticale est
courante dans le secteur de I'aviation et du transport maritime, et est de plus en plus fréquente dans le
secteur de I’ dlectricité et I'industrie gaziére. Rien ne permet toutefois encore d’ affirmer qu’ elle constitue
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ou non I’option la plus efficiente dans le secteur ferroviaire. Dans tous les cas, |'approche optimale
différera presgue toujours selon le pays et le secteur.

Exemple#11 : Intégration dela production et du transport de |’ dectricité ®

Le marché libéralisé de I’ électricité d’ un pays fonctionne bien depuis plusieurs années. Lors de la mise
en place du marché, le secteur de la production électrique a été séparé des réseaux de transport et de
distribution. Toutefois, le propriétaire d’un réseau de transport électrique réglementé a récemment
déposé une demande en vue d acheter des actifs majeurs de production éectrique. Dans leur demande,
les postulants s engagent a considérer |’ ensemble de la production sans discrimination. Cette demande
devrait-elle étre acceptée ?

Cette question revient a se demander si cette intégration donnera au propriétaire du réseau de transport
en place la possibilité d’ opérer de manieére discriminatoire vis-a-vis des producteurs concurrents d’ une
maniere qu'il sera difficile de contréler efficacement ex post. Les facteurs que le propriétaire du réseau
de transport contrdle dépendront de la maniére dont est congu le marché de gros. Par exemple, le
volume produit par chaque générateur peut étre déterminé par un «gestionnaire de réseau »
indépendant du propriétaire du réseau de transport. Néanmoins, il resterait vraisemblablement au
propriétaire du réseau de transport un trés vaste éventail de possibilités lui permettant de limiter la
production de concurrents — par exemple, en faisant des opérations de maintenance des lignes
électriques des concurrents pendant les heures de pointe ou en négligeant d’ entretenir ces lignes en vue
d'accroitre leur taux de défaillance, ou bien en évitant d’'améliorer les infrastructures reliées aux
producteurs concurrents au moment voulu. Le propriétaire du réseau de transport électrique peut méme
influer sur le débit des lignes reliées aux producteurs concurrents et décider de le diminuer en
invoquant des raisons de sécurité.

Il serait tres difficile de détecter nombre de ces pratiques et plus encore d’en démontrer le caractere
discriminatoire. En définitive, il serait, semble-t-il, peu recommandé de permettre aux producteurs
électriques de réintégrer d’ un réseau de transport éectrique.

Exemple#12 : Réforme structurelle dans le secteur ferroviaire®

Un pays en transition (appartenant a I’ex-Union soviétique) possede un réseau ferroviaire dense avec
d’ importants flux de transport de marchandises en particulier sur les itinéraires a destination/en
provenance de la capitale et correspondant au commerce est-ouest avec d autres pays. Les services
ferroviaires sont actuellement assurés par une entreprise publique en situation de monopole qui souffre
d’une faible productivité. Ce monopole des chemins de fer est dans |’ ensemble déficitaire. Toutefois,
les pouvairs publics estiment que certains services (en particulier le fret lourd) sont rentables mais ils
ne peuvent pour |’ heure les distinguer des autres. Les pouvoirs publics sont peu désireux de voir baisser
I’activité de transport des passagers (sous certaines conditions météorologiques, les routes sont
impraticables dans certaines régions). Le pays n'a que peu d’expérience en matiere de réglementation
indépendante et peu de connaissances concernant les mécanismes réglementaires. L’autorité de la
concurrence est invitée a formuler une proposition en matiére de réforme orientée vers la concurrence.

Comme souligné par le présent document, il existe différents moyens de concevoir |'ouverture du
transport ferroviaire a la concurrence. En particulier, il est possible d’envisager la concurrence entre
soci étés ferroviaires intégrées verticalement (soit la concurrence pour le marché soit la concurrence sur
le marché) ou la concurrence entre sociétés ferroviaires d exploitation. Choisir entre ces deux
approches consistera, au moins en partie, a confronter les arguments pour et contre.

Le droit d’ accés aux infrastructures permet une concurrence efficace dans les services ferroviaires.
Toutefois, I'introduction d’ une concurrence efficace entre sociétés ferroviaires d' exploitation nécessite
une réglementation rigoureuse et efficiente de I’ acces aux infrastructures au niveau des voies. La chose
est éventuellement possible mais le manque d’expérience et de pratique du pays en matiére de
réglementation laisse a penser que |’ opération sera difficile et peut-étre inefficiente.
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Etant donné la densité du réseau ferroviaire, il pourrait étre possible de diviser e réseau de maniére &
instaurer la concurrence entre plusieurs sociétés ferroviaires, du moins sur les principaux itinéraires
commerciaux. Cette concurrence sera certes inévitablement imparfaite mais elle ne nécessitera pas,
pour I'accés aux infrastructures au niveau des voies, une réglementation complexe et grande
consommatrice de ressources. En outre, il serait peut-étre possible de recourir a des appels d' offres
pour choisir un prestataire de services sur certaines composantes de I’ infrastructure (comme les lignes
secondaires ou les réseaux de train de banlieue actuellement non rentables). La société ferroviaire
pourrait étre invitée a signaler les composantes du réseau non rentables pouvant alors faire I’ objet d’un

appel d'offres.
8. I nstitutions réglementair es, mécanismes et gestion de la transition
53. Une réglementation efficiente des prix et services des entreprises en situation de monopole

naturel suppose I’ existence d autorités de réglementation qualifiées. Ces autorités sont habituellement
tenues d’ étre indépendantes des pouvoirs publics et transparentes dans leurs processus décisionnels en vue
de protéger les investissements faits par |es entreprises qu’ elles réglementent.?* Si I’ entrée dans les secteurs
concurrentiels suppose |’ acces a un intrant essentiel, il importe que I’ autorité chargée de la réglementation
de I’ acces soit également indépendante du propriétaire de I’infrastructure essentielle. (1l faudrait pour ce
faire, par exemple, limiter la possibilité pour le régulateur de travailler, & I’issue de son mandat, pour le
propriétaire de I'infrastructure essentielle).

54. On a beaucoup débattu de la question de savoir sil est préférable que les autorités de la
concurrence couvrent un seul ou bien plusieurs secteurs et S'il est intéressant de combiner les fonctions de
réglementation et de surveillance de I’application de la concurrence (comme en Australie et, dans une
certaine mesure, aux Pays-Bas).”” Il n’est pas encore possible de déterminer quelle est la structure la plus
appropriée. On avance que les autorités de la concurrence couvrant un seul secteur peuvent a la longue
identifier éroitement leurs intéréts et arguments avec ceux des secteurs gqu’elles réglementent et, dans
certains cas, finir par sopposer a la suppression de la réglementation et/ou a I'introduction de la
concurrence. Cette tendance est susceptible d étre moins fréquente lorsque les autorités de la
réglementation sont a vocation multisectorielle. L’ association de la surveillance de I’ application du droit de
la concurrence et de la fonction de réglementation se justifie dans la mesure ou €lle assure une approche
intégrée des questions de la définition du marché et des évaluations du degré de la concurrence. Certains
commentateurs font valoir qu’ une culture et une mentalité tournées vers la concurrence imprégneraient
alors les fonctions de réglementation. Dans tous les cas, les mesures prises par les autorités de
réglementation, d une part, et les autorités de la concurrence, d’ autre part, devraient étre compatibles et
coordonnées, par exemple, par |’ établissement d’ accords et d’ organismes de coordination officiels (comme
latenue de réunions périodiques).

55. Dans de nombreux cas, I'instauration de la concurrence dans les secteurs concurrentiels a
entrainé la mise en place d organismes quasi-réglementaires a but non lucratif chargés d’assurer un acces
non discriminatoire aux infrastructures essentielles. Par exemple, dans le secteur de I'aviation, de
nombreux aéroports ont mis en place une autorité chargée d'allouer les créneaux horaires de décollage et
d atterrissage. De méme, dans le secteur de I’ éectricité, il incombe souvent & un gestionnaire de réseau
indépendant & but non lucratif d'assurer le fonctionnement du marché de I’ électricité au comptant et la
répartition de I’ approvisionnement en cas de saturation du réseau de transport éectrique. Dans le secteur
des télécommunications, les ressources limitées comme les attributions de numérotation ou les adresses
électroniques (notamment les noms de domaine de I’ Internet) sont souvent gérées par des organismes
guasi-réglementaires indépendants. La gouvernance de ces organismes peut également grandement
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contribuer & accroitre la concurrence — en particulier, ces organismes ne devraient pas étre autorises a agir
de maniére discriminatoire vis-a-vis des entreprises existantes ou d’ éventuels nouveaux entrants.

56. L’introduction de la concurrence dans un segment auparavant monopolisé peut fortement
perturber |’activité des entreprises en place et étre a I'origine d'un grand nombre d'ingtitutions et
mécanismes nouveaux qui mettront du temps avant d'étre pleinement opérationnels. Une nouvelle
ingtitution réglementaire peut également mettre du temps avant de se forger une réputation d' indépendance
et de crédibilité. Il est pour ces raisons parfois approprié d’ envisager une introduction de la concurrence
par étape ou progressive. De hombreux pays européens, par exemple, s emploient actuellement a ouvrir
progressivement leur marché de I’ électricité en abaissant le seuil au-dela duquel les consommateurs sont
autorisés a choisir leur fournisseur d'éectricité. 1l faut, en premier lieu, veiller a ce que la péiode
transitoire d’ ouverture a la concurrence ne dépende pas des agissements des entreprises en place (par
exemple, du fait qu’ un niveau donné de concurrence a été atteint a un certain stade). Sinon, les entreprises
en place auront un intérét de plus a prendre des mesures visant a retarder ou reporter indéfiniment
I"introduction de la concurrence.

57. Certains arguments d’ ordre économique de méme que I’ expérience donnent a penser qu’un train
de réformes orientées vers la concurrence est plus susceptible de réussir lorsqu’'il couvre de hombreux
secteurs simultanément que lorsqu’il porte sur un seul secteur alafois. Les entreprises résisteront peut-étre
moins a I'introduction de la concurrence sur leurs marchés de produits s'il est également prévu de
I"introduire sur les marchés de leurs intrants ou la concurrence entrainera une baisse des codts et une
amélioration de la qualité des intrants qu'ils utilisent. C'est la raison principale pour laquelle les
négociations sur la libéralisation des échanges concernent simultanément de nombreux secteurs et pays.
Les réformes de la politique nationale de la concurrence (National Competition Policy) en Australie au
milieu des années 90 sont un bon exemple d'une tentative globale d’amélioration du niveau de la
concurrence d'un bout a |’ autre du pays. Pour de nombreux autres pays, une réforme globale orientée vers
la concurrence résulte d'un « principe de concurrence » inscrit dans la |égislation ou une constitution
(comme le Traité del’ UE).*

58. Lalibéralisation simultanée est particulierement importante dans un cas. Dans certains secteurs, il
existe des restrictions a la concurrence a deux niveaux de la chaine d’ approvisionnement — par exemple,
une entreprise peut avoir le monopole de la production et du transport du gaz et une autre le monopole de
ladistribution et de la vente au détail du gaz (qui représente la majeure partie de la consommation de gaz).
Dans ce cas, la libéralisation du secteur devrait intervenir simultanément aux deux niveaux. La
libéralisation du secteur en aval seulement risque de renforcer le pouvoir de marché du monopole en
amont. La libéralisation du secteur en amont risque de créer un monopsone en aval. Ce type d' arguments a
été invoqué pour justifier le report de la libéralisation de I'industrie gaziére dans les pays ou le premier
fournisseur de gaz est un producteur étranger.

59. La théorie aussi bien gque la pratique donnent a penser qu’un programme de réformes orientées
vers la concurrence embrassant I’ ensemble de I’ économie est plus susceptible de réussir lorsqu’il n’est pas
tributaire d’ une volonté politique suivie et qu’il habilite une ingtitution soit a sensibiliser aux réformes soit
ales appliquer directement elle-méme. Par exemple, en Australie, les réformes de la politique nationale de
la concurrence ont exigé de |’ Etat et des collectivités locales qu’ils conduisent un examen de la | égislation
existante pour évaluer son impact sur la concurrence. Une nouvelle autorité, le National Competition
Council, s est vue chargée d' assurer la conduite de ces évaluations.

60. Dans de nombreux pays, |’ autorité de la concurrence a un role essentiel ajouer dans la promotion
ou, du moins, dans I’ orientation des réformes axées sur la concurrence. Dans d’ autres pays, |’ autorité de la
concurrence doit au moins étre consultée sur les projets de loi ou de reglements susceptibles d’ influer sur la
concurrence. Dans certains pays, | autorité de la concurrence peut méme étre admise a participer alaprise
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de décision des pouvoirs publics, par exemple, sur la privatisation ou lalibéralisation des échanges.”” Dans
plusieurs pays, |I'autorité de la concurrence a le droit de conduire des enquétes indépendantes et de
formuler des recommandations publiques sur la nécessité de conduire des réformes orientées vers la
concurrence. Dans certains cas (la Communauté européenne et la Corée, par exemple), le responsable de
I"autorité de la concurrence siége au coté des ministres gouvernementaux et participe a la formulation de
I” ensembl e des grandes orientati ons économiques des pouvoirs publics.

61. Dans tous les cas abordés ci-dessus, lorsqu’ une institution a pour mission d’ assurer la promotion
de la concurrence, les réformes correspondantes couvrent la plus large part possible de I’économie et
soustraient ces réformes des conséquences des aléas de |’ action des pouvoirs publics en lamatiére.

9. Conclusion

62. Le présent document a brievement examiné le vaste domaine de «la politique de la
concurrence » en mettant I'accent sur la politique de la concurrence dans les secteurs réglementés. La
concurrence contribue grandement a promouvoir |'efficience et a garantir que le fonctionnement des
marchés profite en dernier ressort aux utilisateurs et consommateurs. Une concurrence efficace et saine
n'est pas fortuite mais nécessite une intervention prudente et réfléchie du type de celles indiquées dans le
présent document. Les autorités de la concurrence ont un réle essentiel ajouer dans la sensibilisation a un
recours accru a la concurrence, ains qu’ala mise en ceuvre des mesures qui la rendront réalisable, efficace
et durable dans tous les secteurs de I’ économie.
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Annexe

Etudes empiriques des effets du développement de la concurrence sur lesindicateurs d’ efficacité
microeconomiques et macr oéconomiques

Un certain nombre d’ études ont tenté d’ établir un lien entre les mesures de la concurrence ou les mesures
de réglementation publique, d’une part, et les résultats microeconomiques et macroéconomiques, d’autre
part. Plusieurs de ces études sont résumées ci-dessous :

Concernant le lien entre la réglementation restreignant la concurrence et la croissance de la productivité,
Nicoletti et Scarpetta (2003) estiment que les réformes en faveur de la gouvernance privée (C est-a-dire, de
la privatisation) et de la concurrence tendent a stimuler la productivité. Dans le secteur manufacturier, les
gains attendus d' une baisse des barriéres a I’ entrée sont d'autant plus importants que le pays en question
est en retard par rapport au pays de téte dans le domaine de la technologie. Ainsi, la réglementation
limitant I’ entrée peut compromettre |’ adoption de technologies existantes, éventuellement en réduisant les
pressions concurrentielles, les retombées technologiques, ou I'entrée de nouvelles entreprises a forte
intensité technologique. Parallélement, la privatisation aussi bien que la libéralisation de I’ entrée, estime-t-
on, ont un impact positif sur la productivité de I’ensemble des secteurs. Ces conclusions montrent quels
sont les bienfaits possibles des réformes réglementaires et de la privatisation, en particulier dans les pays
ayant de grands retards technologiques et des cadres réglementaires rigides qui affectent toute incitation a
I” adoption de nouvelles technol ogies.

Concernant le lien entre la réglementation restreignant la concurrence et I'investissement, Alesina,
Ardagna, Nicoletti et Schiantarelli (2003) constatent qu’ une réglementation stricte régissant les marchés de
produits a un gros effet négatif sur I'investissement. D’ aprés les données concernant les secteurs ayant subi
d’importantes réformes réglementaires, la déréglementation suscite une hausse de I'investissement a long
terme. Les conclusions sont claires : les réformes réglementaires, de libéraisation de I’ entrée notamment,
sont trés susceptibles de stimuler I’ investissement.

Concernant le lien entre la réglementation restreignant la concurrence et les niveaux d emploi, Nicoletti et
Scarpetta (2001) signalent que, méme si les écarts entre les |égidations sur la protection de I’emploi, les
politiques de prestations sociales et la fiscalité rendent compte de I’ essentiel des différences existant d’'un
pays a I'autre en matiére de taux d emploi, la réglementation des marchés de produits a également un
impact. IIs estiment que la promotion de la concurrence en Nouvelle-Zélande et au Royaume-Uni a permis
une hausse du taux d’emploi de 2.5 points de pourcentage environ sur la période 1978-1998. Dans |es pays
comme la Grece, I'ltalie, et I’ Espagne, qui ont mené des réformes plus modestes, celles-ci n’ont entrainé
gu’ une augmentation oscillant entre 0.5 et 1 pour cent des taux d’ emploi. (Cette information est résumée
dans I’addendum a la Note du Secrétariat rédigé en vue de la deuxiéme réunion du Forum mondial sur la
concurrence qui s est tenue le 2 février 2002, CCNM/GF/COMP(2002)8).

Concernant le lien entre la concurrence et les incitations a innover, Carlin, Fries, Schaffer et
Seabright (2001) de méme que Carlin, Schaffer et Seabright (2004) constatent que le passage d une
situation de monopole a un certain degré de concurrence (avec quelques entreprises concurrentes) accél ére
la croissance des chiffres d’affaires et la productivité de la main d’ ceuvre, de méme que I'incitation a
innover. Toutefois, cet effet n'est pas constant — une hausse prolongée de la concurrence (mesurée en
nombre d’ entreprises concurrentes) finit par infléchir la hausse des chiffres d’ affaires.

Concernant le lien entre les mesures veillant au respect de la concurrence et des politiques antitrust et l1a
croissance économique, Dutz et Hayri (1999) constatent que I’ efficacité de I’ application des politiques
antitrust et des mesures en faveur de la concurrence est corrélée positivement avec la croissance a long
terme.
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13.

NOTES

Ce document a été rédigé par Darryl Biggar, consultant aupres de I'OCDE (13 janvier 2005). Courriel :
darryl .biggar @stanfordalumni.org

L annexe au présent document résume briévement quelques études empiriques concernant les retombées
positives des réformes orientées vers la concurrence sur différentes mesures microéconomiques et
macroéconomiques.

Fels (1999), page 13. Chadwick Teo du Ministere du commerce et de I'industrie & Singapour a résumé la
chose en une formule bréve : « I’ efficience est I’ objectif, la concurrence le processus ».

Les économistes parlent de «dysfonctionnement du marché» pour désigner les circonstances ou les
marchés concurrentiels ne parviennent pas a réaliser les objectifs ci-dessus. Les causes reconnues de
dysfonctionnement du marché sont (a) le monopole naturel et/ou le pouvoir de marché ; (b) les services
collectifs fournis par les administrations publiques ; (c) les externalités; et (d) I’asymétrie de I’information.

Voir par exemple I’ étude du Centre de développement de I’ OCDE. Selon celui-ci, ces derniéres années ont
vu une prise de conscience croissante de I'effet paralysant de la corruption sur le développement
économique. La corruption accroit I'inégalité, fausse le role de redistribution de I’Etat, gaspille les
ressources humaines et financieres, et détériore les services publics. Plusieurs études empiriques ont
montré qu’elle baisse sensiblement les niveaux de I'investissement, ainsi que la productivité du capital.
Ces effets sont particulieérement nuisibles dans les pays en développement qui, avec peu de ressources,
connaissent des niveaux de corruption plus éeveés que les pays industrialisés. OCDE (2001a)

Méme lorsqu’elle ne favorise pas directement la concurrence, la séparation structurelle peut améliorer la
qualité de la réglementation. Par exemple, la division d’ un monopole régional en plusieurs monopoles
régionaux plus petits peut faciliter les comparaisons entre entreprises lors du processus de réglementation
(également appel & concurrence en fonction des critéres de référence ou « concurrence par comparaison »).

Cette étude de cas décrit approximativement ce qui s'est passe en Australie. De plus amples informations
sur larestructuration du secteur de la production é ectrique sont disponibles dans OCDE (2003).

De méme, les entreprises publiques doivent parfois faire face a des désavantages dont leurs concurrents
sont exempts, comme le plafonnement des montants qu'’ elles peuvent emprunter, les régles régissant les
conditions auxquelles elles peuvent embaucher de la main ocauvre, ou, parfois, les contrats conclus par le
passé au-dessus des prix du marché et qui doivent étre honorés (également appel ées « colts échoués »).

Cette étude de cas s'inspire plus ou moins de la réforme introduite dans le secteur ferroviaire en Nouvelle-
Zéande. De plus amples informations sur la concurrence dans le transport ferroviaire sont disponibles dans
OCDE (1998).

Les prix plafond peuvent également dans certaines circonstances restreindre la concurrence. Cela peut étre
db au fait qu'ils limitent la rentabilité et ains réduisent les incitations a I'entrée. Le plafonnement peut
également agir comme un point de cristallisation des phénoménes de collusion des entreprises sur le
marché.

Cette étude de cas s'inspire plus ou moins de I'expérience du Royaume-Uni. Pour de plus amples
informations, se reporter a OCDE (2000a).

De nombreux pays ont établi des mécanismes de financement de services universels comme celui décrit ici.
Cette question a été anal ysée dans OCDE (1995).

Cette étude de cas est tirée de OCDE (2001b)
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Cette étude de cas est tirée d OCDE (1998b).

La question de la promotion de la concurrence lors de la passation des marchés publics est analysée dans
OCDE (1999) et OCDE (2000b).

Cette étude de cas s'appuie sur I'expérience du Royaume-Uni. De plus amples informations sont
disponibles dans OCDE (2001b).

Permettre I’ accés d'une société ferroviaire aux voies d'une autre société ferroviaire permet a la premiere
d offrir une gamme plus étendue de services de bout en bout sans que les passagers ou le fret qu'elle
transporte n’aient & changer de trains. De méme, permettre I’ accés d'une entreprise postale au systéme de
distribution d’ une autre entreprise postale permet aux clients de la premiére d’ envoyer leurs lettres vers un
plus grand nombre de destinations. Remarquons que, dans ces deux exemples, I'accés mutuel ou
réciprogue sera probablement décidé sans méme I’intervention des pouvoirs publics.

Pour de plus amples détails a ce sujet, se reporter a OCDE (2004).

Cette étude de cas correspond a un probléme qui s’ est posé en Australie. Pour de plus amples informations,
se reporter a OCDE (2002) et OCDE (2004).

Cette étude de cas renvoie a un probléme décrit en plus amples détails dans OCDE (2002).

Pour de plus amples détails, se reporter a OCDE (2001d).

Cette étude de cas Sappuie sur ce qui Sest passé en Austraie et au Etats-Unis. De plus amples
informations sur la concurrence dans le secteur de la production électrique sont disponibles dans OCDE
(200343).

Cette étude de cas s appuie sur les expériences de la Chine et de la Russie en matiére de réformes dans le
transport ferroviaire. Voir les publications OCDE (2001c) et OCDE (2003b) et la prochaine table ronde sur
laréforme structurelle dans le transport ferroviaire.

Pour de plus amples informations a ce sujet voir Joskow (1998), page 26.

Vair, par exemple, le rapport de I’ OCDE dans OCDE (1999b)

Cette question est analysée plus en détail dans Heimler (1999).

Le Conseail de la concurrence roumain participe aux réunions mensuelles du « Groupe interministériel sur
la concurrence » composé de représentants du Ministére de I’ économie et du commerce, du Ministére de la
justice, du Ministére des finances publiques, du Ministére des communications et des technologies de
I'information, du Ministére de I’ environnement et de I’administration des eaux, du Ministére de la santé et

du Ministére de |’ éducation et de larecherche.

Se reporter également aux documents, présentés au deuxieme Forum mondia sur la concurrence,
concernant le lien entre la politique de la concurrence et le développement économique.
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BRINGING COMPETITION INTO REGULATED SECTORS

Aide memoire of the GFC discussion of February 2005

In opening the roundtable, the Chairman for this session (Mr. Helcio Tokeshi from
Brazil) observed that competitive markets are wonderful coordination devices. But markets
vary widely from each other - each different market requires different sets of rules and
regulations. This roundtable is about determining the appropriate form and structure of
regulation for different markets. He invited the author of the background paper to summarise
the issues involved in bringing competition into regulated sectors.

Dr. Darryl Biggar noted that this topic — bringing competition into regulated sectors
— is very broad. Indeed, it is, at one level, the entire field known as “competition policy”. In
the limited time available in this roundtable it is hoped to provide an overview of the set of
policies, or frameworks, for bringing competition into regulated sectors.

To talk about bringing competition into regulated sector, we need to understand what
we might mean by regulated sectors. The set of regulated sectors will include, of course, the
traditional public utilities, such as telecommunications, electricity and so on. There are also a
number of other industries which are currently regulated (or have been heavily regulated in
the past), such as road transport, professional services, banking. Even more broadly there are
a very large number of laws which of course directly affect competition — even if not in an
individual sector - such as company laws, bankruptcy laws, laws on investments, intellectual
property rights and so on. We can imagine, then, that there are “layers” of regulation — with
different layers of regulation applying in different sectors.

Starting first from the “outermost” layer, most sectors in members’ economies don’t
need special sector-specific regulations. These are usually those sectors which can sustain
effective competition. But there are, of course, a number of other sectors which are subject to
additional sector-specific rules. These are sectors which almost always have an element of
what economists call a “market failure” — that is, there is something about these markets
which means that reliance on the broad framework of laws alone will not deliver the
outcomes that we want. It is often in these sectors that we have the most interesting conflicts
between competition and regulation. Thirdly, within the set of sectors which need sector
specific regulations, we have those sectors which can’t sustain competition — also known as
the “natural monopoly” sectors. In these “natural monopoly” sectors there often remain sub-
sectors which can sustain competition. In this case, promoting competition is a matter of
identifying the sub-sectors which can sustain competition and then promoting that
competition.

Turning first to the sectors subject to the broad framework laws in our economies,
what can we do to promote competition in these markets? There are a large number of
policies which may enhance competition. These policies are also relevant in those sub-sectors
of natural monopoly sectors (such as telecommunications) which can sustain competition.
These policies can be grouped into 8 headings:

(1) Policies promoting investment, entrepreneurship, innovation; policies
facilitating the raising of capital, contracting and the enforcement of
contracts; and so on. These are part of what we might call the “framework
laws” for members’ economies.




2) Policies related to lifting restrictions on entry, barriers to trade, barriers to
foreign ownership and so on.

3 Structural reform — especially breaking up sectors which are concentrated.

4 Competitive neutrality - ensuring that businesses (both government and
privately owned) compete on an equal footing in the market place, including
the elimination or control of government subsidies.

5) Removal of controls on prices (such as price ceilings or price floors) or
controls on the services that can be offered.

©6) Ensuring demand side responsiveness to prices — ensuring that consumers
have the incentive and the ability to seek out and accept the best offer
(perhaps by reducing switching costs).

@) Tariff re-balancing and elimination of cross-subsidies — including the
provision of wider policy objectives, such as universal service, in a way
which is not threatened by competition.

(8) Active enforcement of competition law.

There are a number of sectors for which sector specific regulation is required. As
mentioned above, these are sectors subject to what economists call “market failures”. The
policies for promoting competition in these sectors will vary from sector to sector. It’s quite
difficult to make a general prescription. But we can say that, as far as possible, the regulatory
solution to the market failure in these sectors - whether taxis, banking or professional services
- should be done in a way which is consistent with competition. Furthermore, any restriction
to competition should be no greater than is necessary to achieve the objectives of correcting
the market failure.

In regard to the natural monopoly sectors, it is obviously not possible to sustain
conventional competition in-the-market in these sectors. In some cases competition for-the-
market may be feasible. Competitive tendering for urban rail transport services is one such
example. Competitive tendering raises a lot of issues, but is worth mentioning.

More importantly, even if we can’t get competition within the natural monopoly
component, there are often other components of the same sector which can sustain
competition. In these components, promoting competition is primarily about regulation of
access to essential facilities.

Regulation of access to essential facilities is not an easy problem. It is, first and
foremost, a regulation problem. It raises all the conventional issues of regulation, such as
ensuring incentives for efficient pricing, efficient quality, and incentives for investment. It
also raises issues about the independence of the regulators from the regulated industry on the
one hand, and from the government on the other.

In addition, the policies listed above for promoting competition also apply in the
competitive segments of these industries: structural separation, competitive neutrality,
eliminating barriers to entry, eliminating controls on pricing, and so on. In addition,
promoting competition in these sectors is likely to remain difficult as long as the incumbent
monopoly continues to remain vertically integrated. Vertical separation of the natural
monopoly component from the competitive sector is therefore another tool for promoting
competition.




What is the role of the competition authority in bringing competition to regulated
sectors? Competition authorities, of course, are not the only agencies involved in promoting
- competition. Many countries have other agencies which are specifically tasked with
promoting competition. But in some countries the competition authority is the sole agency
with a competition-promoting mandate. How can the competition authority promote
competition? In most cases, the competition authority is at least consulted on competition
promoting reforms. In other cases, the competition authority has a formal role in developing
those reforms. In some countries, the competition authority is allowed to advocate either
privately or publicly for specific reforms. In any case, all competition authorities have a role
in actively enforcing competition law, particularly in those sectors which have been recently
been opened to competition.

The Chairman proposed that the discussion be structured into three parts. The first
part will focus on policies for bringing competition into sectors that can sustain effective
competition without sector-specific regulations. The second part will focus on bringing
competition to sectors which are subject to sector specific regulations but are not natural
monopolies. The third part of the discussion will be devoted to natural monopoly sectors —
particularly telecommunications and electricity. This will be followed by a general discussion.

The Chairman then turned to the first part of the discussion — focusing on sectors
which do not require any sector-specific regulation. The policies for promoting competition in
these sectors include a number of policies which establish the basic rules for a market
economy — such as rules on entrepreneurship, on raising capital, on investment, on basic
health regulations, the rules for opening a business, and so on. For example, Brazil has
recently put in place a new bankruptcy law. This forms part of the overall framework for
effective competition because if bankrupt companies are sustained artificially, they are
competing on unfair terms with other companies in that industry. Competition is much
healthier when companies that are in difficulty can exit the market quickly.

The Chairman also highlighted the submission from Lebanon where it appears that
the lack of effective framework legislation has contributed to a lack of competition. About
half of the Lebanese domestic markets are considered oligopolistic or monopolistic and one
third have a firm with a market share above 40 percent. The reason for this seems to be due to
“outdated commercial law, long delays in commercial dispute settlements, business
unfriendly administrative regulations, corruption and the existence of exclusive agencies as
important artificial barriers to entry”. The submission goes on to note that the consequences
of this lack of an effective commercial legal framework include the lack of export
competitiveness, high cost of imports, rigid labour markets, non tariff barriers to trade and
lack of access to capital for the private sector, especially small and medium size enterprises.
This is a good illustration of how important the overall framework of commercial rules and
regulations are to promoting competition in the economy.

Lebanon pointed out that there is currently a draft law being considered which will
establish the basic components of a competition law regime. The new law will replace a
number of outdated laws and decrees which exist at the moment. These disparate laws and
decrees date back to the 1970s and deal with mergers and anticompetitive practices amongst
other things. It is hoped that, following a process of consultation with the private sector and
other parts of government, this new competition law will be in place by mid-2005. At that
time a new competition authority will be established which will need to build credibility in
the face of concentrated markets and an elite which controls large parts of the economy.

The Chairman agreed that one of the consequences of industry concentration is that
it can lead to a concentration of industrial power in a powerful elite which can oppose reform.




Pakistan also mentioned a number of policies to facilitate competition — such as
eliminating the need for licenses, facilitating the process of raising capital, and privatisation
“of a large number of firms. The Chairman noted that historically there arose a number of
dominant private enterprises that were not closely regulated. This led to a period of
nationalisation. We are now seeing the pendulum move back towards privatisation and
deregulation. The Chairman asked Pakistan about the link between privatisation and
deregulation. Could the level of competition that we now observe have been achieved without
privatisation?

Pakistan explained that in the late fifties and early sixties there were concerns about
the significant concentration of wealth in Pakistan. A Commission was set up to look into the
concentration of wealth. It revealed that 22 families were holding virtually all of the
investment in Pakistan. This led to the creation of a new law on monopolies and restrictive
trade practices in 1969, and the creation of an authority called the Monopoly Control
Authority of Pakistan. The primary emphasis of this law was on curtailing the concentration
of economic power in few hands. In particular, the law required that no individual or family
should have more than 50% of the shares of a firm in any form. The law also prevented the
holding of capital by a single family but, instead, required dispersed public ownership.

However, after the establishment of the Monopoly Control Authority there was a
large scale nationalisation. The most important sectors of the economy were nationalised to
the extent that there was hardly any room for the private sector. Even where the private sector
existed, licences or permits were required for new investment, for new business locations, or
for the issuance of new capital.

Starting in the 1980s, these restrictions were progressively removed. In 1992, the
rules restricting capital issues were removed and the office for capital issues was abolished.
Restrictions on business locations were removed, as were restrictions on foreign shareholding
or on the percentage of equity that could be held by any one person.

However the anti-monopoly law has remained quite outdated. More recently an effort
has been made to update this law. The first draft was given to the government in 1998. The
delegate expressed optimism that a new competition law will be implemented in the short
term.

The Chairman noted his concern that there is a risk of privatisation or deregulation
not working, leading to a new movement in favour of nationalisation.

The Chairman then moved to the second part of the roundtable, which dealt with
sectors which require sector-specific regulation but are not natural monopolies. These sectors
often create some of the biggest problems for competition policy makers and include sectors
such as banking, insurance, taxis, many of the professions, broadcasting, and so on.

The Chairman invited the US to discuss some of the issues surrounding promoting
competition in the legal professions, and how they have tried to promote competition in one
particular form of legal services (services associated with the purchase and sale of real estate).
How can we weigh the social benefit from consumer protection against the benefits of
competition policy in the form of lower prices and better access or better quality of services?

The United States acknowledged that, as set out in the background paper, there will
be different roles for competition versus regulation in each sector. Some sectors may have
natural monopoly features that call for continuing strong regulatory role even after
privatisation or liberalisation. On the other hand in some sectors there maybe little or no need
for sector-specific regulation — and reliance on general competition law may be sufficient
(trucking and airlines might fall into this category).




However, professional services fall between these two paradigms. The legal
profession in the US is regulated by the states. The states define the activities that are reserved
to lawyers through what are called “unauthorised practice of law” statutes. These statutes
prevent lawyers from competing with non-lawyers in a variety of services. These regulations
can and do serve an important consumer protection objective, but they can also go too far and
prohibit non-lawyers from offering professional services that are not legal in nature.

The US antitrust agencies have been concerned about the tendency of state legislators
to adopt overly-broad statutes and regulations that prevent non-lawyers from competing in
such services as real estate conveyancing. In many cases, non-lawyers have been successfully
providing such services for decades. Competition with non-lawyers has resulted in
significantly lower prices to consumers. So the US Justice Department and the FTC have
engaged in a number of advocacy efforts — through letters to associations and state legislators,
and even legal challenges — to limit the scope of these statutes in such a fashion that the
regulation is proportional to the harm caused by the market failure.

The US antitrust agencies urge policy makers to consider whether the restrictions that
are proposed serve the public interest. This involves not only assessing the harm that
consumers may suffer from allowing non-lawyers to perform certain tasks, but importantly
also the harm they suffer from decreased choice and higher prices when they are deprived of
competitive alternatives. Their efforts have been successful in a number of states — where the
state legislators have refused to adopt overly broad definitions or where the Justice
Department has obtained judgments in court that strike down provisions in existing statutes.
The US submission describes specific cases in which the agencies have participated and the
results. The US expressed hope that the submission is illustrative in showing not only how a
competition agency can use advocacy to advance consumer interests in this particular sector,
but also more broadly how competition policy can co-exist with and complement regulations
to maximize economic welfare.

Following up on the comments of Pakistan, the delegate from UNCTAD' noted that
we can observe a significant evolution in the approach of developing countries towards
competition policy. Previously the emphasis in competition policy (as in Pakistan before
1989) was the avoidance of undue concentration of market power in a few hands or a few
families. These regulations were very restrictive and, in fact, they prevented new entry into
the market. UNCTAD has been working since at least 1980 to convince developing countries
to understand the need to change and to work in the direction of favouring competition and
opening and deregulating markets, rather than restricting them. In Pakistan, as well as most
developing countries, there is a now a significant movement in the direction of opening
markets and moving towards freer competition. UNCTAD has a role to play in helping
developing countries with training, and technical assistance, as they seek to re-orientate their
competition authorities from closing markets to investment to aiming at opening markets to
more competition. UNCTAD is pleased to see that the majority of developing countries are
now adopting a modern national competition legislation aimed at opening markets and not
restricting them.

At the end of 2004 COMESA? adopted a regional law which covers anti-competitive
business practices, mergers and acquisitions, abuse of dominance, and consumer protection.
This law will complement national competition laws. COMESA will now move to the next
stage of assisting member states in enforcing both the national competition law and this
regional law.

1. UN Conference on Trade and Development
2, The Common Market for Eastern and Southern Africa.




COMESA has been working on a regional agreement for the air transport sector. A
regional law is being drafted, not just for the 19 member states of COMESA, but also for the
East African Community (which covers Kenya, Uganda and Tanzania) and the Southern
African Development Community. These three regions have agreed that they need to regulate
how flights are conducted, rights to landing and so on.

The delegate expressed appreciation for the support of UNCTAD, DFID and the EU
over the last 2 years and the expectation that they will continue to work with these agencies
over the next phase of implementation of the regional law.

BIAC? explained the structure and role of BIAC highlighting, in particular, the work
of BIAC’s Competition Committee (which parallels the work of the OECD Competition
Committee). Turning to the topic of the roundtable, Mr. Goldman of BIAC explained that
the topic of bringing competition to regulated sectors is an area where the broad business
community and competition enforcement agencies have largely the same views.

BIAC’s submission discusses a number of the challenges faced in the process of
deregulation. In particular, BIAC highlighted the need for a transition period in order to
accomplish deregulation effectively. Many firms in the business community have been the
victims of dominant incumbent firms which are reluctant to relinquish their dominant
position. As a result, BIAC suggested that there needs to be a defined transition period during
which it may be necessary to mandate access for new entrants, or even to go so far as to
control the prices of dominant firms, to prevent market power by certain entrenched entities
being used to increase prices to supra-competitive levels. The process of liberalisation should
be a staged process. Specifically, BIAC proposed that the competition authority may need
some additional complementary parallel powers (either in its own right or, in the transition
phase, through an agreement with the former regulatory agency) to ensure that this kind of
market power is not continued. Only when the transition phase is successfully completed will
the competition authority be in a position to engage in the usual range of enforcement
activities to ensure a level playing field. These points are discussed more fully in the BIAC
submission.

Tunisia said that the roundtable has discussed a number of regulated sectors which
go beyond the classic notion of “regulated sectors” to include, for example, the professions.
The delegate was concerned that if the definition of regulated sectors is expanded to include
these other sectors, we will be led to accept (or forced to accept) undue restrictions on
competition. The delegate proposed restricting the definition of regulated sectors to those in
which there are technical constraints which prevent competition, such as natural monopoly.

The delegate asked if the professions should be considered a “regulated sector”?
Would that create obstacles for the work of the competition authority? The professions don’t
want any involvement of the competition authority in their sectors. Lawyers, doctors, even
insurance companies and banks want the competition authority to stay out of their sectors.
They want these sectors to be closed to competition.

The delegate asked: once a concession has been given, what is the role for
competition and the role for the competition authority? Tunisia expressed great concern about
the events in the California electricity market. The concern is that the resulting blackouts were
due to the granting of private concessions and the introduction of competition. It is important
to develop arguments to respond to those people who emphasise risks from the introduction
of competition in electricity.

3. The Business and Industry Advisory Committee to the OECD.




India began its economic reforms in 1991. Since then many monopolies have been
dismantled, and entry and exit barriers eliminated. A number of independent sector regulators
have been set up, mostly in the utility sectors. For example, the capital market is regulated by
the Securities Exchange Board of India (SEBI), the insurance market (both life and general
insurance, including pensions) is regulated by the Insurance Regulatory and Development
Authority, the telecommunications sector by the Telecom Regulatory Authority of India, and
the electricity sector by the Central Electricity Regulatory Commission. In addition, there is
also a proposal to set up a separate regulator in the petrol and natural gas sectors. The
government has also established various statutory authorities for sectors such as the media,
the professions, air transport, financial services, food and beverage commodities, and so on.

At the time these sector regulators were set up, promoting competition was not a key
focus. It is now widely accepted that regulation should as far as possible be compatible with
competition, in order to promote efficiency, technological innovation and the quality of
services. It is desirable to embody the promotion of competition as an objective in the sectoral
acts themselves. For example, in the Electricity Act of 2003, promoting competition has been
recognized as a responsibility. Significantly, this forced the Central Electricity Regulator to
commission an expert study into the state of competition in this sector. That study has
revealed a very unsatisfactory picture.

India also pointed to the role of government-owned companies. In most of these
sectors there are government-owned companies enjoying a dominant status which they seek
to guard and protect very jealously. This creates immense pressure against reform. This has
been a problem in the telecom, insurance and electricity sectors. These government-owned
companies also exploit the “national champion” argument to further entrench their hold on the
market.

The delegate from India also raised concerns about regulators being set up in sectors
where there is no justification for having one. Such sectors need to be left to be governed by
market forces subject to the broader competition law. Pressures to introduce new unnecessary
regulations should be strongly opposed. Even in traditional regulated sectors there are often
areas that can be left to competitive forces, such as generation in the electricity sector.
Regulatory restraint is difficult, but necessary if competition is not to be stifled.

The Chairman agreed that competition authorities often face a situation where their
actions can cause short-term pain to specific, identifiable, companies or individuals. The task
is to argue that this is for the benefit of a diffuse majority of the country and longer term
prosperity.

Chinese Taipei noted that many regulatory regimes are intended to pursue other
policy goals or objectives in addition to the objective of promoting competition. The
challenge is to ensure that the competition objective is given due weight prior to opening the
market, and is maintained and reviewed from time to time after competition has been
introduced by both the competition authority and the sector regulators.

The Fair Trade Commission has succeeded in facilitating the liberalization of the
telecommunications market, in part because the policy goal of increasing the penetration rate
and decreasing the digital divide is compatible with and facilitated by competition. Issues
such as fair access to infrastructure or universal service obligations can also be taken care of
through a well designed regulatory structure, without sacrificing competition. Chinese Taipei
also has valuable and successful experience in restructuring the electricity market to introduce
competition. The government’s view was that the stability of power supply was a higher goal
than competition. It considered that this goal could not be achieved without a state-owned
vertical integrated power company.




Taiwan noted that to liberalise a regulated sector effectively, competition policy must
operate in concert with other policies and the competition authority should actin co-
operation with sector regulators. To this end, it made three points:

¢ Introducing competition to a regulated sector means not only de-regulating but
also re-regulating that sector. The new rules should be designed to be compatible
with competition, should set clear rules for the incumbent, and should minimize
the risk to other desirable objectives.

e The competition authority should establish workable relationships with sector
regulators and should repeatedly review all existing regulations and should work
with the sector regulator in developing more competition-oriented regulations.

¢ Finally, Taiwan noted that bringing competition to regulated sectors is never an
easy task, and sometimes a very frustrating one. Taiwan therefore counselled
patience.

Croatia highlighted some very anticompetitive behaviour occurring in specific
regulated industries. Often the sector-specific regulation is used as a justification for this
behaviour.

The delegate described the situation with taxi services in Croatia. At present, there is
a professional association of taxi drivers who is in charge of issuing taxi licenses. In effect
this gives the industry association the absolute right to decide who may enter this profession.
The result is very expensive services. This situation is very unfavourable for consumers. Not
. only is it damaging consumers due to the overcharging of taxi services in Croatia, but it also
is damaging to potential taxi drivers who cannot enter the market to provide taxi services.

At the most recent session of the Competition Commission in Croatia it was decided
to issue an advocacy letter to the city municipality and to the cab associations. The
Competition Commission proposed letting much more competition in this sector by
abolishing the restrictive rules for entering the market. The Commission established that there
are much lower prices in other capitals of Europe, even in richer countries. In countries that
have the same standard of living it was found that taxi services are much more economical.
There has been an angry response from the taxi driver association who argues that because
there are 1500 taxi drivers in the city of Zagreb that alone means that there is enough
competition. “

The Chairman then moved to the third part of the discussion, focusing on bringing
competition to natural monopoly sectors. In these sectors, the challenge is finding a way to
separate that part of the service chain which is indeed a national monopoly from those parts in
which you can have more competition. This, in turn, raises the issue of regulating access to
the essential facilities. This usually involves some form of regulated prices for the natural
monopoly component and/or some mechanism to resolve the access disputes that will
inevitably arise. This usually is coupled with the establishment of regulatory authorities,
usually responsible for setting the access charges, resolving the disputes and defining the
many technical regulations that are required to make this kind of separation feasible and
possible. There is also a need for active control of abuse of a dominant position and/or steps
to improve competition by having very clear rules about the structural separation or action to
reduce switching costs so that the users of the service have a chance to effectively change
companies or providers. Finally, in many cases there is a need to set up some mechanism to
preserve any non-commercial services and/or achieve the universal coverage.




The telecom sector in Kenya was until very recently a government monopoly. The
first step was the division of Kenya Post and Telecommunications into three parts - Telecom
Kenya Ttd, the Postal Corporation of Kenya, and the Communication Commission of Kenya.
However because of deep-rooted relationships between former colleagues, the
Communication Commission granted Telecom Kenya a 5 year monopoly over Nairobi (which
is the most profitable part of this sector). Because of the 5-year monopoly, services from
Telecom Kenya in the Nairobi area have been very bad. However, the mobile sector has been
very competitive and it has helped provide an alternative for consumers and to control the
dominance of Telecom Kenya.

As in other developing countries, Ministries that have control of regulated industries
tend to see competition authorities as an irritant. This has been a very big problem for Kenya.
The competition law is being amended and by the end of this year, the competition authority
in Kenya will likely be able to look into uncompetitive practices in all areas of the economy.
This will help solve this problem of capture of the regulator by the industry and special-
interest groups.

Indonesia described the Indonesian experience in introducing competition in the
telecommunication sector. Previously there was a monopoly in each of the parts of the
telecommunications sector in Indonesia. In the fixed-line business there was only one local
operator, one national operator and one international operator. As a result of this state-owned
monopoly market structure, the price was high, the quality of services offered was very poor,
technology developments were slow, and telephone density was very low.

In 1999, the government enacted a new telecommunications law which significantly
enhances the scope for competition. The new law allows a range of operators to enter the
market including state-owned companies, regional-owned government companies, private
companies and even co-operative associations. The new law prohibits conduct that could
result in monopolistic practices and mentions the necessity to implement fair business
practices.

Before the deregulation, the tariff for telecommunications was fixed by the
government. The tariff is now determined by operators based on a government formula. The
regulator, which was previously part of the government, is now an independent body. The
number of operators has increased from 4 to 7 operators in the mobile business and from 3 to
7 operators in fixed-line services. As a result of the new law, the price is lower, there are
better services, invoicing is improved and consumers of telecommunications have a lot of
choices.

The Indonesian Competition Commission can recommend to the government the
termination of a monopoly. It can also advocate for competition in the process of
implementing technical regulations such as interconnection and setting tariffs. It also
promotes public awareness through seminars, workshops and other public events to
encourage the introduction of competition in a regulated sector.

The Chairman noted Chile’s submission raises the issue of the problems caused by a
requirement to maintain geographically average prices. If the incumbent is required to
maintain an average price across a certain geographical area, this induces new entrants to
enter the market in the lowest-cost areas to cherry-pick the most profitable customers away
from the incumbent. On the other hand, if the incumbent is allowed to respond by
differentiating its own prices, on a customer-by-customer basis, the new entrants may be
deterred from entering the market at all (because the incumbent knows who are the most
profitable customers and will lower the prices just enough for those customers he wants to
keep). Should the regulator allow price flexibility or should he risk deterring entry into the
market?
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Chile replied that the fixed local company claimed that it had its hands tied to
compete. In many segments it faced competition from firms which could set any tariff or

tariff structure they wanted, while the incumbent was stuck with a very rigid tariff structure.

The tariff structure usually consisted of a fixed cost and a variable cost. This fixed
cost was important in lower income segments. The mobile phone, although a more expensive
technology, was a very important source of competition in this lower income segment
because it didn’t have this fixed cost. In addition, cable TV (which also offered phone
services) was an important source of competition in residential areas. In dense, mainly
business, areas the extent of the natural monopoly is not that clear — other operators can enter
in these areas.

These competing local loop companies were cherry-picking customers. But there was
a legal problem. When the government went to the Monopoly Commission the response was
that the law states that prices are free unless there is not enough competition in which case
they will be fixed. But rather than these black or white possibilities, transition is a question of
shades of grey. If we just liberalise the market, the incumbent will sweep out all the
competition by charging different prices in different parts of the city, so as to deter entry. On
the other hand, we cannot keep this giant tied and unable to compete against inefficient
competitors.

In the end, a decision was made for pricing flexibility, with conditions to prevent
predatory pricing by the incumbent. One of the conditions is that it cannot discriminate in
different geographical areas that are predetermined in the tariff process. If the incumbent
offers a plan to one customer in a geographical area it has to offer it to every customer in the
same area. If they invent a new plan, it has to remain available in the market for at least one
year.

This flexibility has worked to the benefit of the lower income sector which now has
been offered fixed line service without the fixed cost but with a higher variable cost.

The Chairman observed that sometimes the process by which competition is
introduced can be as important as the policies themselves. What role do competition
authorities have in these processes? The Chairman then turned the discussion to the process
by which competition is introduced in these natural monopoly sectors and the institutions that
are responsible for the promotion of the reform.

Russia explained that the Federal Antimonopoly Service of Russia is involved in all
stages of the development of federal policies concerning natural monopoly regulation, in
close co-operation with other regulators. In addition one person of the FAS is a member of the
Directorate of the Federal Service for Tariffs. The Directorate is a collegial body established
for decision-making regarding prices/tariff in natural monopoly areas.

The Chairman also highlighted a second submission from Chile that discusses the
evolution of long distance telephone services. In that case, there was consultation between the
telecom regulator and the competition commission. The competition commission then issued
a ruling, spelling out some of the requirements for allowing a local service company to enter
the long distance market. This was challenged in court. Eventually the Supreme Court upheld
the right of the competition commission to define those rules in general requirements that
applied to the sector. BIAC, in its submission, also reminded us that one of the landmark
events in competition in the past century - the break up of AT&T - was the result of a
competition law prosecution undertaken by the US Department of Justice. Even though the
competition authority may not have direct and formal oversight of regulated sectors, that
does not mean that it cannot have some kind of influence over the regulations in those sectors
through litigation or through its relationship with regulatory authorities.
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Activity related to bringing competition to regulated sectors in Poland can be roughly
divided into two areas; First, competition policy enforcement. Poland has had numerous cases

in which the competition authority tried to promote competition through legal proceedings.
Second, it is extremely important to advocate competition policy to other government
ministries which are involved in the process of liberalising regulated sectors.

The President of the Office for Competition and Consumer Protection has a right to
issue opinions on privatisation transactions carried out by government ministries. Between
1990 and 1995, when the liberalisation process was the most intense, around 1500 opinions
were issued on privatisation transactions. These opinions were not binding but, in the majority
of cases, they were followed by the Ministries or agencies involved in the process of
liberalisation. This led to the introduction of competition in sectors which, at the beginning of
the liberalisation process, were deemed to be structurally uncompetitive. Both advocacy and
competition policy enforcement has brought about changes in those sectors.

Consumers International raised an issue in the Cable TV sector. In India there are a
large number of operators but there is a lack of competition because each provider has a
geographical monopoly. As a result consumers don’t have a choice over their cable operator.
Recently, the telecom regulatory committee of India has made efforts to introduce
competition in the cable TV sector by promoting the use of alternative delivery platforms
such as IPTV. Although there is now competition in the telecommunication sector in India,
still the public sector enterprise in the telecom sector still engages in several anti-competitive
practices. There is a contradiction in the role of government as owner of this firm and the role
of government as regulator.

Another delegate from Consumers International replied to the comments by Tunisia
and problems with concession contracts. He pointed out that there is a currently a crisis in the
use of concession contracts for the provision of water services. Between 1985 and 2000, 75%
of the concession contracts in the water sector in Latin America were renegotiated. At
present, according the World Bank, 45% of the concession contracts in the field of water and
sanitation are in distress (that is, financially insolvent or involved in litigation). There is
something which is not working in this sector.

The delegate expressed concern that reliance on competitive tendering processes is
sometimes leading to perverse results. For example, in Manilla, the concession contract was
granted to the firm which offered the lowest price. The price dropped by 47% in the west of
Manilla. But now this contract has been cancelled. It simply was not feasible to have such
dramatic price reductions. One possible reform would be to have all the tender offers
published, for public discussion. At present these contracts too often remain secret. Even in
Europe, in Berlin or Bucharest, these contracts remain entirely confidential. This is an
unacceptable situation. There is a strong need for reform of the management of the system of
concessions.

The WTO emphasised that the issues under consideration at this roundtable - the
relationship between competition and sector regulation — also have a very important
interaction and relationship with trade policy. This is a two-way relationship. Clearly
competitive markets with minimal sector specific regulation and maximal coverage of
horizontal competition law are advantageous and preferable from the standpoint of trade
liberalisation and trade policy. But equally, trade instruments can and already do have a
bearing on the implementation of appropriate pro-competitive regulatory regimes. For
example, the WTO reference paper on basic telecommunications services which was agreed
in the late 1990’s. This reference paper was one of the factors underlying the adoption of
some of the regulatory legislation in the telecom sector which has been referred to in this
roundtable. The core values which are promoted by the reference paper on basic
telecommunications services are the values of competition, non discrimination and
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transparency. These are indeed the same core values of competition law and policy. Indeed,
the reference paper refers specifically to concepts such as the prevention of anticompetitive
acts and access to essential facilities. o .

The WTO emphasised that not only are these concepts increasingly used in trade in
addition to competition instruments, but their broader application by the trade world and by
regulatory authorities needs to be infused by the thinking and experience of competition
agencies.

For example, consider the concept of essential facilities. It is very important that the
concept of essential facilities neither be under-utilised nor over-utilised. Clearly if the concept
of essential facilities is under-utilised, the degree of competition which will prevail in
downstream markets will be less than is technically feasible and desirable. But if the concept
of essential facilities is over-utilised, this will actually reduce the incentive for facilities-based
competition and for innovation and the development of competing facilities.

It is important that we share access to the insights of competition policy, because
these concepts, though they are now incorporated in WTO instruments, have been most subtly
and effectively defined in the antitrust jurisprudence of the US and some other jurisdictions.
We need. continuing dialogue between competition agencies and with the trade community to
continue to ensure that these concepts are effectively applied.

France wanted to give three messages to government colleagues and agencies in the
process of developing or modernising their competition laws, relating to the relationship
between competition and regulated sectors:

First it is necessary to hold firmly to the principle that when we create a competition
law it should apply to all sectors, including regulated sectors. There are strong pressures from
certain sectors — banks, telecoms, radio and television, for example — which argue that they do
not function like other sectors and therefore should not be subject to a general law. It is
important to resist these pressures.

Second, it is important to put in place arrangements between different agencies which
involve — somewhat paradoxically — both co-operation and a degree of competition. Co-
operation, because the competition authority needs the technical expertise and the intimate
knowledge of the sector which resides with the specialist regulator. Conversely, the specialist
regulator must have its narrow sectoral view challenged with the broader economy-wide
perspective of the competition authority.

At the same time it is important to have a degree of competition. We should not give
each institution a monopoly in its area. There should be a degree of competition in resolving
disputes because, at the end of the day, the same disputes can usually be treated either through
sector-specific regulation or under the heading of abuse of dominance. If the competition
authority wants to be successful in competing against the sectoral regulator in this way, it is
necessary to work‘towards creating a jurisprudence which is clear and understandable, and,
above all, which is timely (competition authorities often take too long in prosecuting cases).
In dynamic industries such as telecommunications, cases of abuse of a dominant position
should be remedied in a matter of months.

Third, the relationship between the competition authority and the sectoral regulator
must be dynamic, because regulation is often a process of transition — that is, a movement
towards sole reliance on general competition law. It is necessary to arrange this transition so
as to ensure the progressive movement of power to the competition authority. It is important
to distinguish three steps: The first step is the regulation of entry (ensuring entry into an
industry which at present is a monopoly). This involves primarily legal and technical matters,
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which are essentially the domain of the specialist regulator. The second step is the regulation
of dominance, where the ex-monopoly has competitors but still has a large share of the
market. In"this phase the competition authority must play an increasingly important role. The
third step is primary reliance on competition law, when all the firms have balanced market
shares. The primary role for regulation is to verify that each firm’s behaviour complies with
the competition law. At this point the regulator’s power should be transferred to the
competition authority. But it is true that organisations do not like spontaneously giving up
their power, so it is not always easy to arrange a simple transition between these three steps.

Gabon has had a competition law since 1998. Gabon has opted for a “split” system of
competition law agencies. On the one hand, there is an institution responsible for
investigations and prosecutions. This institution was formerly known as the Direction
Générale des Prix*. This institution has been restructured and is now called the Direction
Générale de la Concurrence et de la Consommation’. In addition, there will also be an agency
responsible for making competition law decisions.

In regard to the topic of competition in regulated sectors, Gabon suffers from the
problems of other small economies — the narrowness of its markets. In many markets there are
a strictly limited number of operators — and these are often subsidiaries of international
groups. Gabon is currently interested in introducing competition in ports. Studies have shown
that it is often more expensive to transport goods from Libreville to Port-Gentil to the
warehouse of the importer, than it costs to transport goods from Europe to Gabon. There is no
competition in the port sector at the moment. But in other sectors there have been some
successes — notably in mobile telephony where there are three private competitors to the state
operator (Celltel, Telecell and Liberty).

Korea noted that a provision in the Korean competition law obliges the regulator to
consult with the Korea Fair Trade Commission when drafting laws that may restrict
competition. The KFTC can also ask the regulator to amend the regulations when necessary.
The KFTC is also a member of the Korean Government Regulatory Committee and the
Chairman of KFTC participates in cabinet meetings to advocate competition. In Korea the
KFTC and regulators sign an agreement (an MOU) which sets out the relative spheres of
responsibility — the KFTC is in charge of overall competition and the sectoral regulators are
responsible for sector-specific technological matters.

The Chairman concluded by thanking all of the participants and the Secretariat for
an interesting and lively discussion.

4. Directorate General for Prices
5. Directorate General for Competition and Consumers
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ROUNDTABLE ON BRINGING COMPETITION INTO REGULATED SECTORS

1 The evolution of the long-distance telephone service in the Telecommunications M ar ket

1 Prior to privatisation, Chile's telephone system was dominated by two state-owned companies:
Compafiia de Teléfonos de Chile (“CTC”), which provided local telephony services, and Empresa
Nacional de Telecomunicaciones de Chile (“ENTEL”), which provided domestic and international long-
distance services. By 1989, many other companies were interested in providing long distance services;
several firms, including CTC, applied to the telecommunications regulatory agency (“SUBTEL”), for
operating licenses in long-distance service. Although a consensus had been reached on the need to end
monopolies in long-distance services, doubts emerged about whether local telephone companies should be
allowed to participate in the long-distance business. It was feared that the local telephone companies, a
natural monopoly, would tend to favor their own business in long-distance services, for example, by giving
its competitors poor interconnections. It was generaly thought that it would be too difficult to put a
regulatory scheme in place capable of preventing discrimination entirely. Three factors contributed to this
belief: 1) it would be too difficult to enforce technical standards, 2) the regulatory system was not
sophisticated enough, and 3) the legal system did not facilitate conflict resolution.

2. The regulators, on the other hand, were aware that vertical integration has its advantages. For
example, it makes it possible for telecommunications companies to utilize existing economies of scope in
providing services and for consumers to sign up with a single company for al services. Although it would
be ideal for integrated companies to compete in offering a wide array of services, the nature of a natural
monopoly in basic tel ephone services, coupled with a highly concentrated market share of these servicesin
a single company (nearly 95 percent of Chile’'s subscribers were with CTC at the time) made this option
difficult to achieve.

3. In June 1989, SUBTEL consulted the antitrust authorities to inquire whether entry of loca
telephone companies into the long-distance business would clash with the provisions of the Competition
Law, especialy in the case of CTC. In November of that year, the Antitrust Commission, decided that, by
adopting measures and precautions set forth in the ruling, loca telephone companies could provide long-
distance services. These measures limited loca telephone companies long-distance participation to a
multi-carrier dialing system that enabled users to select a long-distance carrier for individual calls by
dialing a certain number of digits.

4, The Antitrust Commission also directed loca telephone companies to provide al long-distance
operators equal opportunity to interconnect with the local network, with fees access approved by SUBTEL.
Moreover, the companies that became vertically integrated were required to undergo this process by means
of subsidiaries chartered as publicly traded stock corporations that forced transactions between the parent
company and subsidiary to emulate market conditions. Also the Antitrust Commission made it mandatory
for loca telephone companies to provide carriers al information related to long-distance traffic (for
example, subscriber number, type of traffic, billing amount, and carrier used) and to offer the long-distance
companies metering, appraisal, and billing and collection services, abiding by non discriminatory rates pre-
approved by SUBTEL.

5. In response, ENTEL filed an appeal known as “petition in error”* with the Supreme Court,
which, in May 1990, nullified the earlier resolution and sent the case back to the Antitrust Commission. In
formulating its ruling, the Court said that the Antitrust Commission failed to include in its argument all
relevant technical information needed to establish that, with currently available technology, it would be
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possible to ensure compliance with essential conditions to establishing a competitive long-distance market.
In addition, the Court ordered the Commission to carefully decide which technical conditions would
guarantee fair-market conditions, including supervision of interconnection quality. Consequently, this was
the central focus of the rehearing before the Antitrust Commission.

6. The rest of the telecommunications companies claimed that CTC' s integration into long-distance
services would make it possible for that company to extend its monopoly from local to long-distance
service, despite installation of a multi-carrier dialing system. From these companies perspective, CTC
could provide different levels of quality in the interconnection, thereby adversely affecting service quality
of potential long-distance competitors, since the technical, financial, and legal means to implement all
required monitoring or oversight to guarantee non discrimination were not in place.” Furthermore, CTC
would have incentive to transfer profits from the regulated market to the competitive market. Being the
only company in direct contact with users, CTC would have acommercial advantage. Finaly, having prior
access to information related to long-distance service would make it possible for CTC to offer different
service plans.

7. CTC argued that the Antitrust Commission did not have the legal authority to prohibit market
access in the absence of an unlawful act or event to justify its intervention, since the function of the
Antitrust Commission was to sanction unlawful acts classified in the Competition Law, not to decide about
a market structure. It also asserted that installation of a multi-carrier dialing system would prevent non-
tariff discrimination. Furthermore, it claimed that operating its long-distance service through a subsidiary
subject to supervision Chilean Securities and Insurance Supervisor would be sufficient guarantee that no
cross subsidies between CTC and its long-distance affiliate would occur. Lastly, CTC offered to set aside
a minimum of 10 percent of the capitd shares of its long-distance subsidiary for another
telecommunications company, also giving it the right to appoint at least one member to the subsidiary’s
board of directors.

8. The Antitrust Commission issued its new ruling in April 19933 As a preliminary matter, the
Commission addressed the issue of the scope of its authority. It maintained that, contrary to the CTC's
claim, the Commission had the discretionary power to rule on the matter submitted by SUBTEL, even
though the case did not involve an offence or crime as such. Thus, it rejected allegations regarding its lack
of jurisdiction to establish regulations. Regarding the merit of the case, the Commission held that it was
improper to divide up the telecommunications market into segments, citing that technological
advancements in this sector made it difficult to differentiate between services. Nevertheless, it warned that
vertical integration posed a risk to fair competition, which made it necessary to establish an efficient,
strictly controlled, regulatory framework with dragtic sanctions for offenders. In its ruling, the
Commission reiterated the measures that must be adopted before deregulating the long-distance market,
giving the government 18 months in which to implement them®. In addition, SUBTEL was ordered to
regulate direct connection of users to long-distance companies.”

0. Law 19,302, which establish the way for deregulating long-distance services, was approved in
March 1994. This law encompassed all of the requirements imposed by the Antitrust Commission and
included a constraint on participation of all companiesin the long-distance market over the subsequent five
years. These constraints were most stringent for carriers affiliated with local phone companies. The multi-
carrier system became operational in October 1994. Deregulation of the long-distance market met
expectations. New firms, including CTC-Mundo - CTC's subsidiary - entered into the long-distance
service market. The volume of international calls handled by ENTEL, which had held a monopoly position
until 1994, dropped to less than 41 percent of total volume by 1995, and its market share in this sector
continued to decrease (Table 1). ENTEL’s market share drop was even more dramatic in domestic long-
distance calls where it fall to 37.4% by the end of 1994.°
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Table 1: Companies Participation in the Long-distance Service Market
(by minute transferred)

Domestic Traffic International Traffic (%)
(%)

Company 2003 1994 2003 1995

ENTEL 355 374 34.0 40.5

CTC-Mundo 38.2 28.9 19.6 20.7

Chilesat’ 19.1 21.9 185 194

Others 7.2 11.8 27.9 194

Source: SUBTEL
10. L ong-distance rates dropped dramatically, as evidenced by the change in the cost of a one-minute

phone call from Chile to the U.S., a route that represents 42 percent of total international traffic. During
peak hours, the regulated rate had been US$2.40 per minute, while today, the same call costs less than
US$0.3 per minute.® Therates drop causes a strong increase in traffic, indeed between 1994 and 1996, the
internationa long-distance traffic grew a 116% and the domestic one and 165%.

11. Giving subscribers the ability to select a particular carrier by simply dialing two digits for each
call made it easier for competition to thrive in this sector. In countries with less competition than Chile,
multi-carrier systems require that users call through the company with which they have a service contract.
This explains why the Antitrust Commission prohibited cutting off multi-dialing service to subscribers
under a service contract. In 1996, CTC-Mundo offered appealing discounts to any users who requested
that CTC, the parent company, disconnect the multi-carrier dialing, leaving active-service contract dialing
through that company. The Antitrust Commission admonished CTC-Mundo to discontinue the offer.
Today, there are 26 carriers operating using the multi-carrier dialing system.
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NOTES

The parties affected by the decisions of the Antitrust Commission usualy file with the Supreme Court a
specia appeal, known as a “petition in error,” which relates to the procedural, rather than meritorious,
aspects of the original Commission proceedings. If the appeal is accepted, the Court requires the
Commission to amend the “mistake or abuse” committed when the Commission issued the decision being
challenged. Thus, using petition in error, the substance of a decision can be modified, even though, in
principle, this was not permitted.

These companies argued that quality discrimination does not have to be ongoing to be effective.

Some companies filed an appeal against the decision of the Antitrust Commission with the Supreme Court,
aleging that the Commission was not empowered to regulate situations that are properly governed by law.
Inits 1994 decision, the Court denied the appeal, declaring that the Antitrust Commission has the power to
issue resolutions of a genera nature to which private parties must adhere.

Perhaps the only difference between Resolutions of 1989 and 1993 is that the latter allowed service
contracts and multi-dial service to coexist, while the former only accepted the dialing multi-carrier.

Direct connections are those that bypass the network of local companies, which, prior to that time, had not
been permitted.

However, long-distance service is still concentrated, largely because only three companies (CTC-Mundo,
ENTEL, and Telex Chile) had fiber optic networks that covered the entire country, making it necessary for
other carriers to lease use of this network from these companies.

Former Telex-Chile

This dramatic price decrease can be attributed, in part, to technological changes and elimination of cross
subsidies.



o N
o N

paljssepun

62(S002)aM/49/d NOD/4vda

us1jbu3 10 - ys!|bug

Unclassified DAF/COM P/GF/WD(2005)25

Organisation de Coopération et de Dével oppement Economiques
Organisation for Economic Co-operation and Devel opment 17-Jan-2005

English - Or. English
DIRECTORATE FOR FINANCIAL AND ENTERPRISE AFFAIRS
COMPETITION COMMITTEE

Global Forum on Competition

ROUNDTABLE ON BRINGING COMPETITION INTO REGULATED SECTORS
Contribution by Mrs. Andrea Butelmann (TDLC, Chile)

-- Session | --

This contribution is submitted by Mrs. Andrea Butelmann (TDLC, Chile) under Session | of the Global Forum on
Competition to be held on 17 and 18 February 2005.

JT00177045

Document complet disponible sur OLI1Sdans son format d'origine
Complete document availableon OLIS in itsoriginal format




DAF/COMP/GF/WD(2005)25

LETTING THE MONOPOLY COMPETE:
THE CASE OF CHILEAN FIXED LINE TELECOMMUNICATION

Contribution by Mrs. Andrea Butelmann
Ministro
Tribunal de Defensa de Libre Competencia (TDLC, Chile)

1 Chilean “efficient firm model” is a scheme, with similarities to the benchmark model. The
regulator has to “design” the most efficient company to serve the demand for a period of 5 years. Price
structure is set in order to make present value of this hypothetical project equal to cero. The hypothetical
firm becomes the benchmark for the real firm. Only the dominant firm in the market has faced regulation
for consumer prices, while smaller firms have only their access charges set by the authority.

2. Even though in the telecommunication industry we observe a dynamic technological
development that is bringing an important degree of competition, traditional fixed line technology is still
the cheapest alternative and has enough sunk costs to preempt entry if allowed to.

3. During the last few years the mobile network has increased its market penetration more than
fixed line telecommunication did in the last 30 years. Cable TV has developed technologies to serve voice
communication on its network, and WLL technology (wireless last mile) has become a serious threat for
traditional fixed line systems for some segment of customers.

4, In this presentation we discuss the implications of incipient competition on the incumbent
competitive position, the aternative solutions, and their strengths and weaknesses.

1 Theory and history of the telecom economy
11 Network economy and crossed subsidies
5. Telecommunication is a network based industry. The decreasing average costs are mainly

explained by thisfeature. The higher the density of customers and/or intensity of use, the lower the cost of
service.

6. The regulator set prices for telephone services for each “cost areas’ (CA). An CA is a group of
geographic areas with the same price structure will prevail. The bigger the CA the more likely isto impose
cross-subsidies within it.

7. Moreover, in most countries there is mandatory universa access, which forces the
telecommunication firms to serve al the demand in their areas of service, even if new clients generate
losses to the company. In absence of competition universal access obligation does not impose financial
stress to the incumbent, high costs of new low demand clients are distributed proportionately among all the
consumers. Generally, this obligation binds only the incumbent, who covers al areas of service
newcomers are able to target only the area of service of their interest.

8. Going back to the pure monopoly case, the problem with cross subsidies is that they distort the
consumption decisions. High demand consumers face a marginal price above the marginal cost they
impose to the firm and low demand consumers face a marginal price below the marginal cost they impose
to the firm.
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9. Cross subsidies inefficiencies are usually ignored by governments while distribution implication
are overvalued because of political reasons.

10. On the other hand, when the incumbent faces some competition, large CAs and universal access
obligation impose financia stressfor the incumbent.

1.2 Situation in Chile

11. Chile was divided in 5 CA’s during the 1999-2004 tariff period. For the 2004-2009 periods the
number of CA’s increased to 9. Authority has decided as well that each city should be assigned only one
CA. This decision poses a difficult situation for the incumbent since most cities have heterogeneous
consumer densities.

12. The most relevant case is Santiago with over six million inhabitants. In Santiago coexists high
populated areas, low populated areas, high demand consumers and low demand consumers.

13. For the 1999-2004 periods Telefénica CTC Chile, was to charge one price scheme to every
consumer in Santiago, dealing with a high level of cross subsidies.

13 Alternative technologies and the end of the hegemony

14. The market share of fixed line monopolies is decreasing, the reasons are mainly technological.

The optimal scale of some elements of traditiona technology has been reduced. At the same time,
competitive technology, namely “broad band” has allowed the transmission of TV, Internet and voice by
the cable TV network at a competitive price. A duplication of fixed line networks is becoming common in
populated aress.

15. Competition of fixed lines first arises in high density areas, but cable TV alows competition to
expand to not as denseresidentia areasaswell.

16. In the voice communication industry the market share reduction is even sharper. The wireless
technology has become a widdy used technology, increasing more than 3 times its market share in the last
5years.

1.4 Situation in Chile

17. TV cable companies had become a serious threat for the incumbent. The main cable company,
VTR is offering phone service by its broad band. Since VTR may choose where to offer phone service,
choosing only densely populated areas, plus a low marginal cost of offering broad band for consumers
already connected to the TV cable net has resulted in an important client loss from CTC to VTR in
residential aress.

18. A second threat is net duplicators. It is important to note that in general net duplicators would
face higher costs than the incumbent, but the later has to price all the consumers the same price while the
former may discriminate among clients. The most relevant net duplicatorsin Chile are: Entel, Manquehue,
Cmet, GTD in business areas.

15 Cross subsidies and non discrimination rule: a sweet for new entrants
19. A relevant question is if competition in the fixed line sector is socially efficient. We will leave

this question to the reader and will answer a simpler question: Can a newcomer, with higher cost than the
incumbent, make profits under the CAs regulatory scheme? The answer is yes.
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20. As CAs become smaller the tariff scheme becomes more complex, this imposes a limit in the
CAs size. No matter how small CAs are constructed, there will be enough heterogeneity so to find
consumers, lets call them “good consumers’ for whom the price of the incumbent is higher than the
marginal cost they impaose to the firm.

21. Suppose afirm A with the same cost structure than the incumbent. This firm can serve the “good
consumers’ at their marginal cost plus an “extranormal rent”, equal to the difference between the marginal
cost of good consumers and the average cost charged by the incumbent. Remember that the marginal cost
of good consumersis lower than the average cost charged by the incumbent. Now suppose a firm B, with
the same cost structure of the incumbent plus an extra cost €. If € is small enough, this firm can serve the
good consumers at a price equal to its cost plus an extra normal rent, € lower that extra-normal rents of
firmA.

22. The incumbent could respond to afollower by lowering the tariff of the good consumers, but the
non discrimination rule forces it to offer the lower tariff also to bad consumersin that CA.

2. Possible solutions

23. In Chile, the telecommunication law admits that competition will ultimately prevail in telecom
market. For that reason it does not impose price regulation automatically but designates the antimonopoly
authority to judgeif price regulation is needed given the degree of competition observed in the market. The
law simply says that if there is not enough competition, prices should be set by the regulatory authority,
otherwise prices will be set by market forces. This binary solution, fixing prices or letting the market
work, does not guide the transition from a regulated absolute monopoly to areal free market and that is the
reason why the process for finding a solution was so lengthy.

21 Free pricing and regulated alternative
24, If followers' survival is based on cross subsidies, under free pricing competition will disappear. If

followers disappear the incumbent faces no more competition, forcing the government to resume
regulation. In that case there are two inefficient alternatives:

*  Regulation with inefficient competition.

e Free market and monopoly prices.
25. It is possible to improve the sociad surplus combining the two alternatives. Allowing the
incumbent to charge free prices and forcing it to maintain a regulated tariff for consumers who prefer it,
prevents inefficient competition and danger of monopoly pricing.
2.2 Situation in Chile
26. It is not easy to determine whether followersin Chile survive due to competitive price structures
or by taking advantage of implicit crossed subsidies in the tariff structure of the incumbent. Probably both
situations coexist.
27. In the most populated areas net duplication should be efficient if the incumbent network is

overused, that’s the case of Entel’s offer of comunication downtown; i.e.; the business area. High demand
residential consumers should be afine businessto TV cable network with or without cross subsidies.
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28. The inefficiencies are most likely to be present in middle demand and/or middle density areas,
where there is not enough traffic to justify two networks and where marginal users of phone by TV cable
network impose a high cost.

2.3 Predation risk

29. In the last chapter we argued that if the followers have a competitive structure free pricing is the
social optimum. But if the incumbent uses predatory practices the last condition does not hold.

30. The predatory practice risk increases if the incumbent has the possibility to reduce the prices only
to consumers that are willing to move to the competition. It also increases if the price reduction can be
given for a short period of time to make competition leave the market.

31. If the regulator can restrict the use of selective price reductions and short term price reductions, it
would be too costly for the incumbent to perform predatory practices.

3. Statisticsin Chile

32. In Chile, there are 9 fixed line companies with 3,5 million lines; i.e., a penetration of 20%
approximately. The market share of the incumbent (CTC) is close to 90% and in great extensions of the
territory is the only service provider. On average, the incumbent is followed by 3 small providers taking a
share between 1% a 10 % in each CA. Nevertheless, the degree of competition within the CA is
concentrated in smaller areas where the challengers have captured, in some cases, a quarter of the demand.

33. On the mobile phone market, there are 4 firms with a total 6 million clients. Being a more
expensive technology, average traffic for mobile phone client is only 70 minutes a month compared to 600
minutes for a fixed line subscriber. Thus, total traffic through fixed lines is five times that of the mobile
network.

34. Then market power of the incumbent has been serioudly challenged by other fixed line companies
for heavy users and by mobile network in the case of low traffic consumers.

4, Solution adopted in Chile

35. In 2003, price flexibility for CTC was decreed in Chile. The authority asked the Antitrust

Commission in severa occasions to dlow CTC to offer adternative plans that would adjust to different
consumer’s needs. The authority should continue setting prices in each CA and the incumbent has to offer
the plan with the regulated tariff to all consumers in the CA. Consent was granted after three years of
analysis and discussions.

36. The decree considers two classes of consumers. that which traffic does not exceed 15,000
(lowered to 1200 in 2004) minutes a month and bigger consumers. For the small consumer category, each
alternative plan should be available for every consumer in the CA. Furthermore, the plans should comply
with the following requirements:

» each plan must be available to be contracted for at least one year;

e contracts are indefinitein time;

« thereis no permanence requirement for consumers, who may unilateraly change to any plan
being offered,;
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» plans may be designed by the incumbent and need no previous approval, but they should be
reported to the authority and be widely published both in written media and the company’s
website.

37. For the larger consumer segment, the incumbent is free to negotiate with the consumer a plan,
without the obligation to extend, or inform, the offer to every consumer in the CA.

38. Conclusion: Ways should be found to move from a regulated market to a competitive market,
when technological progress allows competition. These solutions should prevent the incumbent from re-
monopolizing the market through predation; otherwise, the pendulum will keep moving from regulation to
deregulation and back.
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ROUNDTABLE ON BRINGING COMPETITION INTO REGULATED SECTORS

1 The Government of India has recently enacted a modern competition law in the form of the
Competition Act, 2002 (12 of 2003). The Centra Government has also established the Competition
Commission of India w.ef. 14.10.2003 to carry out the objectives of the Act. The Monopolies &
Restrictive Trade Practices Act, enacted in 1969, dealt with some competition issues. The MRTP Act was
too narrow in its sweep to dea with competition issues especially in the era of liberaisation and
globalisation. The MRTP Commission had taken up complaints against anticompetitive practices but was
handicapped on account of certain limitations in the law. These limitations have been adequately covered
in the new law. A couple of illustrations are given below relating to the limitations of the MRTP Act as
well as those provisions of the new law that get these infirmities.

2. The All India Float Glass Manufacturers Association (the Association) filed a complaint and
also an application for grant of temporary injunction before the Monopolies and Restrictive Trade Practices
Commission (the MRTPC) against three Indonesian companies alleging that they were manufacturing float
glass and were selling the same at predatory prices in India, and were hence resorting to restrictive and
unfair trade practices in terms of the MRTP Act, 1969. In the complaint, it was stated that the float glass of
Indonesian origin was being exported into India at the CIF price of US$155 to 180 PMT. At this price,
some float glass had been shipped into India during the period December, 1997 to June, 1998. It was
alleged that these sale prices were predatory prices as they were less than not only the cost of production
for the product in Indonesia but also the variable cost of production of the product. The complainant also
furnished figures indicating the estimated cost of float glass internationally as well as the cost of
production of float glass in India with a view to demonstrate that the Indian manufacturers of float glass
would not be able to compete with the price at which the Indonesian manufacturers were presently selling
or intending to sell to India consumers. On this basis, it was contended that the sale of float glass by the
Indonesian manufacturers at the said price of US$155 to 180 PMT will restrict, distort and prevent
competition by pricing out Indian producers from the market. The MRTP Commission instituted an
enquiry on the complaint and granted interim injunction restraining the Indonesian companies from
exporting their float glass to India at predatory price.

3. The Alkali Manufacturers Association of India (AMAI) filed a complaint as well as an
application for grant of temporary injunction before the MRTP Commission aleging that American
Natural Soda Ash Corporation (ANSAC), consisting of six producers of natural soda ash, have joined
hands together to form an export cartel by virtue of a membership agreement amongst them entered into in
America on 8" December 1983. By this agreement, the six producers had agreed that all export sales by
them or by any of their subsidiaries will be made through ANSAC which was set up as a Corporation in
accordance with the provisions of United States Export Trade Act, 1918. It was further aleged in the
complaint that the ANSAC is an attempt to invade the Indian market and undercut the Indian producers, as
it sold American soda ash to Indian consumers at an unrealistically low price of US$132 PMT — CIF. With
a view to circumvent the prohibition of Indian law against Monopolistic Restrictive and Unfair Trade
Practices a strategy was adopted by ANSAC by selling American soda ash to Indian consumers through
M/s. G. Premjee of Singapore in whose favour the Indian producers had opened letters of credit. According
to the complaint there was a bulk soda ash by ANSAC to Indian consumers through the conduit of M/s. G.
Premjee of Singapore. According to the complainant, ANSAC was a cartel of American Ash Soda
producers and was likely to affect maintenance of prices at reasonable and redistic levelsin India and with
a view to adversely affect the local production and availability of soda ash. The MRTP Commission
ingtituted an enquiry and passed an ad interim injunction which was subsequently confirmed by it,
directing ANSAC not to indulge in the practice of cartelisation by exporting soda ash to Indiain the form
of cartel directly or indirectly.
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4, Aggrieved with the orders passed by the MRTP Commission, the appellants namely, M/s.
Haridas Exports on behalf of Indonesian companies and the ANSAC filed an appeal in the Supreme Court
of Indiawhich inter alia passed the following orders:

the MRTP Commission can inter alia take action when a restrictive trade practice is carried
out in India in respect of imported goods. In both the cases, ‘goods’ have not been imported
into India and hence the matters are beyond the jurisdiction of the MRTP Commission;

Under the MRTP Act, thereis no power to stop import;

the MRTP Act does not confer extraterritorial jurisdiction on the MRTP Commission;

if acartel is selling goods to India and still making profit then it is not in the interest of the
general body of consumersin Indiato prevent the import of such goods.

5. The Competition Act, 2002 inter alia provides for the following:

the term “cartel” has been explicitly and unambiguously and defined in Section 2(c) of the
Act as “cartel includes an association of producers, sellers, distributors, traders or service
provides who, by agreement amongst themselves, limit, control or attempt to control the
production, distribution, sale or price of, or, trade in goods or provision of services’;

the term “predatory price” has been explained in clause (b) in Explanation below Section
3(2) of the Act: “predatory price means the sale of goods or provision of services, at a price
which is below the cost, as may be determined by regulations, of production of the goods or
provision of services, with a view to reduce competition or eliminate the competitors’;

the Commission is vested with the power to restrain temporarily any party from importing
such goods until the conclusion of such enquiry or until further orders;

the Commission has been conferred u/s 32 of the Act power to enquire into Acts taking place
outside but having adverse effect on competition in India.

6. The newly enacted Competition Act has removed deficiencies noticed in the MRTP Act.
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BRINGING COMPETITION INTO REGULATED SECTORS:
INDONESIAN EXPERIENCE IN THE TELECOMMUNICATION SECTOR

I. Telecommunication Sector before Deregulation

1. Indonesian telecommunication sector was regulated by Law No. 3 of 1989 on
Telecommunication. The law stipulates that the telecommunication is performed by the government. The
government then assigned its state-owned companies to run the telecommunication networks and services.
At that time, PT Telkom held the monopoly for domestic telecommunication, whereas PT Indosat for the
international.

2. The monopoly arrangement was regulated in Article 12 of the law that mentioned:

1. Telecommunication is run by the government, and for the telecommunication services can
be handed over to other operators.

2. Other operator beside the one mentioned in paragraph (1) can operate basic
telecommunication services based on cooperation with the other operator. Other operator
may provide non basic telecommunication services with other operator without cooperation.

3. Government recognized and considered the importance of telecommunication for the realization
of national goals, and wanted to establish a reliable telecommunication performance. Therefore it was
deemed necessary to rely on the government as the operator in the telecommunication sector, allowing it to
appoint the state-owned companies to provide telecommunication service. Consequently, the domestic
telecommunication network and services were at that time monopolized by PT. Telkom, while PT. Indosat
monopolized networks and services for international.

The structure of the telecommunication sector before deregulation

MOBILE FIXED LINE
Operator Telkomsel Local Domestic International
Excelcomindo Telkom Telkom Indosat
Satelindo
Mobisel
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4. The impacts of monopoly, controlled by the two state-owned companies could be described as
follows:

* The Price was high
¢ The growth of consumer-oriented telecommunication services was stagnant
e The Telecommunication services were inferior and the quality of voice was poor

¢ Despite the poor quality, consumer could not shift to other operator since there were no

alternatives
¢ The Technology was stagnant

¢ The teledensity was low

1L Telecommunication after Deregulation

5. In 1999 government enacted a new law on telecommunication, namely Law No. 36 of 1999
which replaced the Law No. 3 of 1989. The new law has adopted competition in the telecommunication
sector. The law stresses the importance of telecommunication reform to increase the performance of
telecommunication operators in order to face globalization and to prepare national telecommunication
industry to enter business competition era. Transparent regulations that provide more business opportunity
for small and medium enterprises are essential to support the realization of fair and professional
competition.

6. The provision of telecommunication is regulated in Article 8 of the law, that stipulates:

7. Telecommunication network and/or service can be provided by legal entities established for that
purpose based on the existing law and regulation, which include:

*  State-owned company
*  Regional government-owned company
*  Private company
e Cooperative
8. The law also covers competition provision in Article 10 stating that:

1. It is prohibited to conduct any activity that could result in monopolistic practices and unfair
business competition in the provision of telecommunication.

2. Prohibition mentioned in paragraph (1) based on the existing law and regulation.
9. This article aims to ensure fair competition between telecommunication operators in doing their

business activities. The law and regulation referred to by this article is the Law No. 5 of 1999 on
Prohibition of Monopolistic Practices and Unfair Business Competition.
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10.

The distinctions between the two laws are as follows:

No. | Subject matter Law No. 3 of 1989 Law No. 36 of 1999
1. Operator Government through its State-owned companies,
state-owned company regional government-
owned companies, private
company and cooperatives
2. | Operation Category Basic, non basic and Network, service and
special telecommunication | special telecommunication
service
3. | Cooperation Framework Joint Venture, Joint Cooperation with State
Cooperation, Management | Owned-Company is not
Contract necessary, business driven
4. Exclusivity Monopoly for basic service | Competition
5. | Tariff Fixed by government Determined by operator
based on government
formula
6. Interconnection Agreement | Determined by government | Determined by operator
through PT. Telkom and negotiable
7. | Regulator Government Government and it can be

hand over to regulatory
body
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The structure of the telecommunication sector after deregulation

MOBILE FIXED LINE
Operator Telkomsel Local Domestic International
Excelcomindo Telkom Telkom Indosat
Indosat Indosat Indosat Telkom
Mobile 8 Esia ( West
Jawa and
Lippo Jakarta)
Telecom
Mandara
11. The new telecommunication law has brought some benefits to customers such as:
e Lower price
*  The growth of consumer-oriented telecommunication services
¢  The Telecommunication services are much better
e The consumers now have many choices
¢ Technology is developing faster
¢ The teledensity increases
1. Challenges in the deregulation process
12. Indonesia experiences some challenges in the transition process from monopoly to competition,
such as:
1. Inconsistency of political policy towards competition.
2. Insufficiency of competitive safeguard. The existing regulation can not cope with the fast-
paced technology development in the telecommunication sector.
3. The existing regulation has not been implemented consistently, such as the issuance of

license is still not transparent and discriminative, so it can create barriers for operators in
their attempts to enter the market.
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4. The established independent body does not posses the authority to run its duties
independently. Everything is still under supervision of General Director of Department of
Pos and Telecommunication as the chair of the independent body.

Iv. Contribution of Commission for the Supervision of Business Competition (KPPU)

13. KPPU keeps supporting competition process in the telecommunication sector so that competition
can be applied in various telecommunication services. Some efforts done by KPPU, include:
1. Recommendation to the government to terminate monopoly.
2. Advocacy in implementing competition that includes technical regulations such as
interconnection, tariff and license.
3. Promoting competition in the telecommunication sector through various activities, involving
stakeholders, such as holding seminars and workshops to increase public awareness on

competition in telecommunication sector.
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BRINGING COMPETITION INTO REGULATED SECTORS:
FOCUSON KENYA

1. I ntroduction

1 In Kenya, the drive to deregulate and liberalise the market has led to attempts at more precise
economic definitions of what constitutes a natural monopoly: taking cost as exogenous. This hasled to the
opening of these markets, which previously were thought to be natural monopolies, to competition. Major
ways of introducing competition into regulated utilities with different competitive potentia, at each stage,
was to separate the monopolistic and competitive components as different units. This approach has
overcome, but not very effectively, the problem of a monopolist extending his monopoly power in the
whole industry. However, this approach hinders realisation of economies of scope and that of density (in
telephony industry) that might be available for afirm undertaking several connected activities

2. Kenya's process of introducing competition in these sectors is seemingly premised on several
analyses’ done on the competitive potential, world-wide, in Electricity, Railway, Telecommunications,
Water and Gas. These analyses have concluded that: (a) In electricity, generation and supply is
competitive but high-voltage transmission and regional distribution cannot accommodate competition; (b)
In telecommunication, potential for intense competition exist in long-distance, international networks and
services (VANS) but moderate in local network and (c) for competition to thrive, proper access to essentia
related networks need to be availed.

2. Electricity industry

3. Just like any electricity supply industry (ESI), Kenya's industry, is a verticaly related market
with the following stages: (1) generation; (2) transmission; (3) distribution and (4) supply.

21 Energy inputs

4, A greater percentage of power consumed in the country is hydro generated. Although it avoids
pollution, it imposes cost in terms of visual amenity and ecologica damage. Geothermal stations, located
in the Great Rift Valley, do also supply to the national grid. The overdependence in hydro power means
that Kenya's electricity is highly susceptible to weather conditions?. To lessen the risk, plans have been
underway to explore more geothermal sources but this has been hampered by the enormous costs of these
investments. Secondly, plans are underway to connect the country’s national grid with the one from South
Africa (under ESKOM).

2.2 Generation

5. In al ESls, theoretically, vertical separation taunts for competition between generators. This is
because it allows entry, therefore putting pressure for downward trend in prices, and contract terms. This
means that it enhances contestability in the market. Generators compete to supply the transmission grid
under long-term contracts. This offers insurance for both generators and the grid against risk. However,
they have some risk in the sense that the contract holders are not the most efficient. Contracts are also
complex due to their nature — specification and enforcement.

1. Baldwin and Cave (1999); Armstrong et all (1994).

2. Kenya suffered a major power rationing programme in 2000 due to drought.
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6. Kenya separated its generation from transmission in 2000. As indicated earlier, this was after the
drought which affected the predominant hydro-power supply. Prior to this, Kenya Power and Lighting
Company (KPLC) generated, transmitted, distributed and supplied electricity. This was hydro and geo
inputted electricity. To lessen the effects of the power rationing, several (4 in number) Independent Power
Producers (IPPS) were commissioned to feed the national grid. All these IPPS were generating using diesel
as an input as opposed to water. Further restructuring of the industry saw KPLC being vertically separated.
The role of generation was left to Kenya Generating Company (KENGEN) and the IPPs while KPLC
remained with all the other roles (transmission, distribution and retailing). It is worthy noting the KPLC
and KENGEN are public companies.

7. The generating companies (gencos) supply to KPLC under long-term contracts. Although these
may minimise the risks associated with spot/pool markets (i.e. spot price volatility and its complexity) the
process of negotiating for these contracts has never faded away from the lime-light. The writer’ s position is
that these contracts were negotiated at a time when the country was facing a crisis and therefore, the issue
of competitive contract prices was not exhausted. Furthermore, the IPPS were aware of this and therefore
they exercised their dominance; wouldn't you?  This means that the procurement process was not
competitive and that therefore, this inefficiency has continued to be passed to the consumer to date.
Nevertheless, these contracts are about to end and there are plans to review the contract prices downwards’.

8. Failure to have gencos reviewing these contracts, the best for the Kenya's ESI is vertica
integration. This is because the system is small and secondly, socia gains can be accrued since it
eliminates double marginalisation (gencos and KPLC). Interestingly, the Sector’s regulator (Electricity
Regulatory Board: ERB) accrues its budget directly from levies collected by KPLC. This arrangement
places the regulator under the risk of capture.

2.3 Transmission

0. As stated earlier, KPLC was left with the role of transmitting, distributing and supplying. The
aim of this separation was to increase transparency in charges and hindering risk of investment in capacity
being passed on to consumers as it is the case in vertically integrated system. Therefore, this arrangement
was meant to encourage prudent investment: by allowing all generators access to the national grid.

10. In some Developed countries, competition has also been introduced in the supply function of
ESls. This means creating retail markets. This leads to inefficiency being reduced in generation because
customers are free to choose the most efficient supplier. Therefore, it is difficult for distributors to pass on
any uncompetitive contracts. However, the Kenyan case is a story of separating gencos and KPLC only.
Gencos are not supplying KPLC competitively and therefore, it is very difficult to transfer any benefits to
consumers.

11. To conclude on Kenya's ESI, vertical separation should have been based on potential market
competition, which in turn should have depended on the size of the market, the nature of scale economies
(taking into account our energy source: hydro) and the institutional design (KPLC and gencos). Lastly,
vertical separation of the industry would have been deemed to be successful if it enables ESI adapt to new
circumstances (changes in technology, fuel prices and so on) with minimal costs, prices or profits. Since
Kenya's ESI was restructured there is no evidence of net cost savings or efficiency gains hence no
improvement in the consumers' welfare. However, further restructuring in the industry is going on: the
Government has already recruited experts to re-organise KPLC.

3. Ministry of Energy, G.O.K (2004).
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3. Telecommunications

12. The question of whether a telephone utility is a natural monopoly has been studied empirically
since the 1970's but it has never been resolved®. Nevertheless, pressure for reforms in telecoms come form
the extraordinary rapid technical progress in equipment (digital switches, cellular phones, satellites, and
fibre-optic sales), software (for programming switches, compressing and routing data, encryption, and
billings and billings and so on) and the other services that these technologies ease. Donor conditionalities
in Kenya have aso been a driving force in carrying out reforms in this sector. However, reforms and
competition cannot be introduced in the whole telephony industry. The most effective place to introduce
competition is for the services provided over the network. However, network and service providers are
interdependent and efficient Service delivery requires an efficient network. Also, investments in one may
reduce the cost of the other®.

31 Development of competition

13. There is no clear boundary for the natural monopoly in telecoms. It must be drawn,
pragmatically, at the place where the efficiency gains of increased competition outweigh the benefits of
integration. This varies with the size, sophistication, range of services (broadband vs. voice), and the rate
of expansion of the system, as well as on regulatory constraints on the range of services that may be
provided, degree of cross-subsidisation required and so on. Therefore, network operation and construction
may be naturally monopolistic to a degree. That is, it would be waste of resources if different companies
lay telephone wires in the same exchange area.

14. The supply or manufacture of apparatus or the supply of services over a network cannot be said
to have this characteristic. Prior to liberaisation, Kenya Postal and Telecommunications Corporation
(KP&TC) was the only provider of telecommunications, postal services and courier services in Kenya.
Mobile telephone services were a preserve of the political elite: there is a story that mobile lines used to be
issued in State House (the President’s official residence)! And internet connectivity was never there.
KP&TC used to manufacture its own and consumers apparatus in their plant in Gilgil, Kenya.

15. After liberaisation, KP&TC was unbundled into Telkom Kenya Limited (TKL) to dea with
telecommunications, Postal Corporation of Kenya (PCK) to deal with mail services and the regulator was
created: Communications Commission of Kenya (CCK). Gilgil manufacturing plant was also de-linked.
All these firms were opened to competition. Nevertheless, TKL was given a five year monopoly in the
provision of land lines in Nairobi and for provision of internet services (the so-called Jambonet). This
arrangement was meant to accord TKL a grace period for re-organising itself before it is opened to
competition. This was also due to the Universal service Obligation (USO). The period ended June, 2004
and two market players have already been licensed to provide Internet connectivity.

16. For provision of mobile telephony, there are two active service providers with a subscription of
around three million compared to less than half amillion land line operators. Another third mobile provider
has been licensed but yet to operationalise. This has been the fastest growing industry in Kenya and a
major source of government revenue currently. However, there has been a main regulatory problem in this
service: the problem of setting efficient and agreeable access price (interconnectivity or otherwise
termination charges) so that service providers can compete with undistorted cost-related prices. The
problem of switching costs is also very prevalent and therefore competition does not put downward
pressure on prices. To avoid this problem, CCK is aready addressing the problem of switching costs by
introducing number portability.

4, Shinand Ying (1992).
5. Newberry (1999).
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17. Generdly, privatisation and competition in telecommunication has resulted to enormous growth
of entry and expansion of capacity. There is enormous competition in long-distance calls through internet.
This has resulted to big rates reductions in the last three years. The above benefits have been coupled with
more innovation and more development in new services which much international standards.

18. When we juxtaposition pre and post- liberalisation eras in Kenya, we can reasonably conclude
that competition is crucia for providing telecoms benefits in terms of productivity growth, real cost and
rates reductions. However, there is a problem of sustaining effective competition due to entry barriers
caused by huge investment requirements, economies of scale, scope and density (critical mass). The
country is also faced with a dilemma of trying to create competition, particularly in fixed lines, while at the
same time expecting TKL to carry the USO. Fortunately, USO is effectively being provided by mobile via
‘pay as you go’ service. As stated, already there are more mobile phones than fixed lines in Kenya.
Anocther concern, which also is expected to generate politica heat, is the structure of TKL post
liberdisation: do we try and sustain a national, locally owned TKL or alow ownership (controlling or
significant shares) by major internationa partner.

19. Lastly, the writer opines that regulation in this sector has proved less necessary than for
electricity, although CCK is more vibrant than ERB. Thisis for the reason that (a) there is rapid growth in
demand from consumers with willingness and ahility to pay; (b) there are lesser ‘sunk’ costs and switching
options are available (for mobile telephony); and (c) there is much less strong USO that is, absence of
concept of “right of al households’ to have a telephone connection. For example, households can access
phone via call box.

4, Railways

20. Although there is not much to write about, it is important to indicate that the process of
concessioning Kenya Railways (KR) has already started. KR is more of a freight dominated rail system
rather than passenger. The KR system is relatively small and it is a small component of transport services
and compete (with difficulty) with road. Although the details of Concessioning are not yet finalised, there
are indications that the process will involve (a) unbundling of tracks business, their maintenance and
locomoatives; (b) Build Own Operate and Transfer (BOOT) arrangement for the railway line to Southern
Sudan and (c) for the areas where lines exist, its expected that they will be concessioned on Operate and
Transfer (after 25 years) arrangement.
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ROUNDTABLE ON BRINGING COMPETITION INTO REGULATED SECTORS

by Joey R. Ghaleb, Chief Economist
Ministry of Economy and Trade, LEBANON

1 Bringing competition into regulated sectors. the case of banks, insurance,
telecommunications & electricity

1 Awaiting the new law and authority in charge of enforcing it, the few existing regulators are
assuming both the technical and the competition control oversight role. Syndicates, orders, and even
professional organisations are also regulating their practices and in many instances engaging or promoting
anticompetitive practices. The role and mandate of the Ministry of Economy and Trade is limited given the
constraints imposed by existing laws and the overall policy of support private sector initiatives without
assessing fully the impact on the economy as a whole or considering consumer welfare. Just a couple
weeks ago, the Lebanese Parliament ratified a new and modern consumer protection law which revamps
the old archaic law and creates a new authority to protect consumers. This authority, also linked to the
Ministry of Economy and Trade, will complement and enforce the upcoming competition authority.

1.1 Banks

2. L ebanon has a vibrant banking sector with over 60 banks (4mn population) regulated by a strong
Central Bank and a Banking Control Commission. Mergers, pricing, and other regulatory measures are
overseen, and for decades now, by the sectoral regulator. Moreover, the Association of Banksis a powerful
lobby, led by 5 or 6 top banks, and an authority which influences interest rates and policy of commercia
banks.

3. Introducing competition and “imposing” a new authority on this sector is proving to be a
challenge especialy that alaw regulating bank mergers is operationa giving the regulator and the council
of ministers the right to approve mergers. A dialogue has been launched with the regular and the banking
sector to agree on a mechanism that will serve both the interest of the sector but also the consumer and the
potential entrant.

1.2 Insurance

4, The Insurance sector, relatively small compared to banks or to the region, is regulated by a young
control commission linked directly to the Minister of Economy. And since the upcoming competition
authority will be linked directly or indirectly to the same minister, we do not and we are not observing any
major resistance from the regulator. A dialogue has also been launched with the Insurance Control
Commission who has been operational for a few years only. Hence, carving a role for the competition
authority in the sector is proving to be easier. Note as well that the sector is small in terms of volume of
activity and thus less powerful as alobby group.

13 Telecommunications
5. The sector includes a landline network owned and operated by the state, two mobile networks
(previously private, established through a 12-year BOT license in 1992, turned into management contracts

with state ownership), and a number of privately-owned internet and data providers.

6. A telecommunications law was passed in July 2002 which calls for an independent regulatory
authority entrusted, among other things, to ensure a competitive environment and to regulate the sector as a

2
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whole. The law calls for the establishment of “Liban Telecom,” an entity which will own the landline
network and has the right to get the third mobile license. Liban Telecom would be fully owned by the state
a the start, later to be privatised through an Initial Public Offering and/or partialy selling shares to an
internationa strategic partner.

7. The designation of the members of the telecom regulator and the creation of Liban Telecom has
been put on hold until now. The Government expects to set up the regulator in the first quarter of 2005 and
formally establish Liban Telecom and hence offer athird mobile license,

8. Oncein place, the regulator is expected to oversee competition within the sector but the language
of the law is general and the relationship with a future competition authority remains unknown.
Discussions with officials from the ministry of telecommunications have advanced and a memorandum
might be signed to divide the tasks between the two authorities. The situation in this sector is not clear
given that there is a regulator “on paper” and a ministry interested in strengthening its role however this
regulator has not been tested yet as the one in the banking sector. Moreover telecommunications is a cash-
cow for state treasuries and thus clearly defining the relationship between the regulator and the authority
remains achallenge.

14 Electricity (power sector)

9. Utilities in Lebanon such as electricity and water are by and large quasi-private, and/or are
moving in the direction of privatisation. The Electricité du Liban (EDL) is a public institution under the
tutelage of the Ministry of Energy; however it is not the only body in-charge of generating power as
concessions have long been awarded to private enterprises. An electricity law was passed in September
2002 and once EDL is restructured and the operational losses curbed, the privatisation process will be
launched and an independent regulatory body set up. The timeframe of power sector is less advanced than
the telecom sector with aregulatory body still not formed and hence no clear mandate is envisioned for it.
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BRINGING COMPETITION INTO REGULATED SECTORS

1 In the era of the sixties, Pakistan was pursuing the policy of economic development through the
private enterprises system. As a result, industrialisation got a boost by the initiative of the private sector.
Magjor industries were set up in the textile and engineering sectors. Several big industrial groups werein a
position to abuse their economic power. It was, therefore, strongly felt that absolutely unregulated private
sector businesses tend to result in concentration of wealth, creation of monopolies and formation of cartels
which are detrimental to the consumers interest and socia well being.

2. The Government constituted in 1963 an Anti-Cartel Laws Study Group to carry out a detailed
and in-depth study into trade, commerce and industry of the country and their market behaviour. The
group formulated a comprehensive report, based upon which a draft anti-monopoly and anti-cartel law was
published for public opinion in 1968-69. Consequently, the Monopolies and Restrictive Trade Practices
(Control and Prevention) Ordinance, 1970 (MRTPO), was promulgated on February 26, 1970 and enforced
with effect from August 17, 1971. Simultaneously, an independent body, the Monopoly Control Authority
(MCA), was constituted to administer this law.

3. The Economic Reform Order of 1972 resulted in the nationalisation of thirty-two large scae
manufacturing units including chemicas, automobiles, iron and steel, petrochemicals, heavy and light
engineering, oil refining, cement and fertilisers. All heavy industry was placed under the public sector.
The Board of Industriad Management (BIM) was created with ten corporations and thirty-two nationalised
industries under its control. Subsequently, life insurance, banking, vegetable oil processing, cotton
ginning, grain milling, and oil distribution companies in the private sector were also taken under state
control. The private sector industry was further placed under pressure through introduction the Price
Control and Prevention of Profiteering and Hoarding Act 1977.

4, In the equity market the main policy impediment was the entry barrier put up by the Controller of
Capital Issues, who had to approve every issue, and in addition, set the issue price. A company could only
approach the financial markets to raise funds when the Government had approved its project. In addition,
public sector financia institutions, the insurance companies and the Development Financia Institutions
(DFIs) were all major players in the equity market giving the government effective control. This
dominance was compounded by the fact that there was no competition from foreign institutional investors.

5. All the nationalised enterprises enjoyed exemption from the application of competition law under
the provisions of Section 25 of MRTPO. This retarded competition.
6. In 1976, the Government promulgated the Foreign Private Investment (Promotion and Protection)

Act to ‘promote’ and ‘protect’ foreign private investments in the country. The Law provided protection to
foreign investors with respect to their ‘industrial undertakings established in Pakistan in or after
September 1954.

7. In 1981, the Monopoly Control Authority and the Securities and Exchange Authority were
combined and placed under the umbrella of a newly created organisation — the Corporate Law Authority
(CLA). The Chairman and Members of the Authority were concurrently notified as Chairman and
Members of Monopoly Control Authority for performing functions under MRTPO. Under this
arrangement, the other corporate laws, viz Company Law, Securities and Exchange law, Modaraba Law,
enjoyed first priority.

8. Another feature of industrial policy was that permission was required from the government
before the establishment of large-scale industries. These included various kinds of restrictions and many
other steps such as investment licensing, import restrictions on capital and intermediate inputs, location
clearances, and the pace of industrial investment. In 1984, the number of industries requiring these
licenses was reduced and by the year of 1992, all these restrictions were removed.
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0. De-regulation and privatisation policy was started in 1988. The financial sector was deregulated
and leading banks and financial institutions have been sold to employees and private parties. With the
economic liberalisation, new banks, financia institutions, leasing companies, housing finance, investment
companies and foreign banks, have come up, which has created a competitive milieu.

10. The Capital Issues (Control and Continuance Act, 1947), was repealed in 1992 leading to freer
pricing issues. The foreign investors aswell as domestic private sector mutual funds have been attracted to
trade in the equities, increasing competition on the buyer side of the equity market.

11. In the 90's, public enterprises in manufacturing, banking, telecommunication, and electricity
generation were divested. Ninety industrial units, two banks, twelve percent of the shares in
telecommunication, ten percent of the sharesin PIA, and one thermal power station were divested.

12. A high powered Privatisation Commission and later aMinistry of Privatisation was set up and the
Privatisation Commission Ordinance, 2000, was promulgated to accelerate the process of privatisation.
Assets amounting to Rupees 60.9 billions have been sold to the private sector till 2000-2001. The sick
units were reviewed for the purpose of rehabilitation and/or closure.

13. Sectoral Regulatory authorities were established during 1996 onwards. These include Pakistan
Telecommunication Authority, National Electric Power Regulatory Authority (NEPRA), Oil & Gas
Regulatory Authority (OGRA), etc.
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ROUNDTABLE ON BRINGING COMPETITION INTO REGULATED SECTORS

1. I ntroduction

1 Due to the dynamics of the transformation process in Poland the reform of the sectors which we
call regulated were undertaken after macroeconomic stabilisation of the whole economy. That is why the
liberalisation of the network monopolies started up in the mid—90-ties and the essential elements of the
reform such as privatisation or deregulation are still being continued. There is a wide-spread awareness in
Poland as to the necessity of the farther liberdisation and its significance for the development of
competition in these sectors. One should also mention that liberaisation of the markets that were state
monopolies in the past is one of the main objectives of the Lisbon Agenda and Poland being a member of
the EU takes part in theitsrealisation.

2. Network monopolies in Poland are regulated by sectoral acts but in paralel they come under the
antimonopoly legidation. Due to the market power of the former monopolists which is still significant and
anticompetitive practices they adapt the antimonopoly office often intervenes in these sectors. Creation of
the separate sector regulators for telecommunication, energy and rail transport has not changed the fact that
the Office for Competition and Consumer Protection (OCCP) is the only administrative body responsible
for realisation of antimonopoly legislation (which means it counteracts the abusing of dominant position
and anticompetitive agreements as well as possi ble anticompetitive mergers).

3. Procompetitive changes in regulated sectors are necessary — despite the reforms incumbent
companies in telecom, energy or rail transport sectors are still dominant and own most of the infrastructure
due to which their market power and potential anticompetitive behaviour are threat to the development of
the competition on the market.

4, Engagement of the OCCP in bringing competition into regulated sectors takes place through:

a) counteracting anticompetitive practices on the markets,

b) giving opinions on the drafts of legal acts concerning the regulated sectors with the aim of
including solutions fostering competition,

C) strengthening cooperation between the OCCP and sector regulators.

2. Cooperation between OCCP and regulators

5. There are a few ingtitutions in Poland now that act as regulators. Scope of their powers is
restricted to one or several sectors of the economy that used to be state monopolies. The abovementioned
institutions are: The Energy Regulatory Office, Office of Telecommunications and Post Regulation, The
Civil Aviation Office and the Office of Rail Transport Regulation. The OCCP standing is that
strengthening cooperation with regulators will favour effective fighting infringements of competition on
the markets concerned.

6. Regulators have substantial impact on creating competition on the markets they regulate. That is
why it is so important for competition policy to better coordinate activities of the OCCP and regulators.
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Having that in mind Office for Competition and Consumer Protection is going to make agreements
precising the details and rules of that cooperation. The subjects of the agreements would befirst of all:

e organisational aspects of concurrence in situations envisaged in the sectoral acts,
e procedures of cooperation in concrete cases,

»  principles of exchange of information and using of data collected.

3. Examples of cases dealt by the OCCP
31 Abuse of dominant position, energy sector
7. The proceedings concerned a local monopoly supplier of eectric energy — ZE Krakdw. It has

been determined that in relations with its customers it used a contract form containing provisions imposing
onerous conditions on individual customers. The rights and obligations of the parties concerning the mode
and terms of settlement were regulated by a tariff, which was not provided to the customers, and whose
change did not require any amendments to the energy supply contract. Moreover, ZE Krakéw did not
comply with requirements pertaining to quality, reliability and continuity of supplying and receiving
energy, as well as responsibility of the parties for breaching a contract. Those requirements are
unequivocally set out in legal provisions regulating activities of electric energy providers.

8. Conduct of ZE Krakdw was considered anti-competitive and a prohibition decision was issued by
the President of the Office. It is noteworthy, that the undertaking amended contested provisions of the
contract and put them into practice even before the decision.

3.2 Abuse of dominant position, telecommunication sector

9. The proceedings concerned Telekomunikacja Polska SA (TP SA), a nationa incumbent, holding
a dominant position on a number of telecommunication services markets. Following numerous complaints
by TP SA’s customers, explanatory proceedings concerning unilateral introduction of changes to
conditions regulating provision of ISDN services by TP SA wereinitiated by the Office.

10. The aforementioned changes included withdrawing some tariff plans and moving their users to
other, less favourable ones. The company also misinformed its customers, as in a document announcing
changes to conditions of contract, it mentioned neither legal basis for its action, nor possibility of
terminating the contract, creating thus an impression, that its actions cannot be lawfully contested, as they
are in accordance with the 